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Owl I MEN, 


P conferred upon me in chooſing me your common 
agent for the purpoſe of carrying into effect your 
joint reſolutions for the preſervation of the Game on 
your eſtates ſituated in this neighbourhood, I now uſe 
the freedom of inſcribing to you the following Pages, 


 . Diſappointed to find your reſolutions not attended 

with all the good effects which might naturally have 
been expected from them, I propoſed. to myſelf to 
have publiſhed in hand - bills the principal offences 
againſt the Game and the applicable penalties; hop- 
ing that by diffuſing a more general knowledge of the 
laws on the ſubject, the country people would be the 
more inclined to diſcover offenders and the purpoſes 
of your aſſociation be thus attained. While reviſing 
the different ſtarutes for this 2 it occurred to 


f 
q 
f 
| 
: 
7 
= 


7 
. 
- 
— 8 
3 
* — —— — —— —— — 
— 
. \ e \ 


7 Ts \ 
4 SY a . 
4 : - 
«3 4 
, =_— ” +1459 = *& 
2 Ty * Fo 
9 ve 
- -£,..- wi... 
_ 28 Tall 
_ "7 
', . W 
1 
1 
= 1 1 
LIP CR 


RESUMING upon the honour you hart diy > | 
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me, that it might bande be agrecable to yourſelves 
to have aj ſhort ſummary of theſe laws ; prompted by 
a deſire to meet your wiſhes, though conſcious of my 
inability tg excemte ſuch'-a work in the manner it 
- ſhould be, I now offer the reſult of my efforts to do 
$15 üs publication.” It's fubfequent parts are fo 
intimately connected with the ſubje& of the-firſt, that 
the one would hardly be complete without the reſt ; 

and the whole has fo much exceeded the bounds ori- 
ginally propoſed, that I have ventured, under yaur 
patronage, to ſubmit to the attention of the public 

in general and of the landholders and ſportſmen of 
this Country in particular, what was at ſirſt intended 

for your information alone. : 


Aware that whatever I mi ight advance without 
Fe my authority, would not deſerve that credit 

hich a work of this ſort muſt bear along with it to 
be of any uſe, I have thought i it adviſeable, however 
affected or pedantic i it may appear to fome, to give the 
names of the authors to whom I am indebted for the 
whole of this compilation. There are indeed ſeveral 
anonymous paſſages, with regard to which I think it 
likewiſc neceſſary to mention that their whole merit 
ſhould be afcribed to Pxorzs30R Hume of the Mu- 
| hicipal Law of Scotland, in the Univerſity of Edin- 


1 , while their i inaccuracy, T any : {hall be found, 


my notes from the Ledures of hat learned lawyer. 
Every thing in ſhort, which I have pretended to inſert 
of my own, is ſtated merely as'a doubt, query, or re. 
| mark raturally arifing from the ſubjet, 


1 may 0 occur to many that a number of the laws 
enumerated | 
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enumerated in this work, eſpecially with regard to che 
Game, are now obſolete; and that the rigour of others 
of them defeats their object. Whether the ſpirit of 
the preſent times be ſo much altered from that of the - 
age in which theſe ſtatutes were paſſed; as to ren- 
der it improper that they ſhould be now enforced, is 
a queſtion which falls to the province of the Judges 
of the land to determine; but one of the greateſt 
writers on our law, lays it down as a maxim on this 
fubject, that *-pofteriores leges ad priores. pertinent, 
5 niſi contrariæ ſunt.” Notwithſtanding this general 
rule however, and keeping altogether out of view.the 
difference of the times, it may perhaps be argued 
againſt tbe execution of ſeveral of our Acts of Par- 
liament on this ſubject, that their intention ſeems 
to have been to preſerve the Game, not ſa much 
as a branch of the royal prerogative or the property of 
any particular claſs of individuals, as for the food of 
man; a purpoſe for which they certainly cannot now be 
applied, the very uſing of that ſpecies of food by unqua- 
lified perſons, without the expreſs permiſſion of thoſe en- 
titled to do ſo, being of itſelf an offence ſeverely'puniſh- 
able; yet there ariſes this advantage at leaſt, from the 
old laws being retained in ſo far as not ſuperſeded by 
thoſe poſterior, that from the choice of ſtatutes to pro- 
ceed upon thereby given to one wiſhing to make an 
example, it is put very much in lis power to make the 
puniſhment ſlight or ſevere, according to the demerits 
of the oſſender. But without entering into any diſ- 
quiſition on the matives of the legiſlature in making ſuch 
regulations, or on their propriety and equity nom that _ 
they are paſſed into laws, the whole are given here in = 
ihe order they appear in the ſtature books: and how- 1 
ever 
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ever rigorous ſome of them may appear, it ſhould he 
attended to, that in the neighbouring country, where 


{urely as great attention is paid to the liberty of che 


ſubjoct as in any other, they are not only much more 


numerous and ſevere, but the whole code is far more 
rigidly enforced than with us, 


However mach Game laws in general te l in- 


veighed againſt, or whether thoſe of this kingdom be 


really ſabje& to cenſure or not; the laws relative to 


Planting and Incloſing, it is preſumed, will meet the 
common approbation, Now that the encourage- 


ment of agriculture and the improvement of the face 
of the country have become matters of ſuch na- 
tional concern, it is doubtleſs to be wiſhed that the 


| proviſions already made for the attainment of theſe 


objects ſhould be better promulgated and more at- 


"tended to than they have of late years been. Many 


of theſe and of the Game laws are ſo intimately con- 


-nefted together, that an infraction of the one ne- 


ceſſarily implies a breach of the other. Aſſociations 
of the landed intereſt for the purpoſe of enforcing a 
due obſervance of both have lately become very fre- 
quent, and if this performance ſhall be found at all ſer- 
viceable in promoting the views of ſuch affociations 
and of your's, GzNTLMEN, in particular, I ſhall feel 
myſelf amply compenſated for any trouble it has coſt 
me: but whatever may be its fate, whatever reception 
it ſhall meet with from others, I have already had 
ſufficient experience of your partiality to induce me 
to truſt that from you at leaſt, it will obtain every in- 
dulgence which can reaſonably be expected to the 
firll attempt of one, who has been induced to publiſh, 


. 
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fo no other motive than his anxiety to ſhew himſelf, | 
by his attention to whateveris committed to his charge, 


not altogether unworthy of your countenance, and 
who eſteems himſelf fortunate in having this oppor- 
tunity of publickly expreſſing the Gratitude and Re- 

ſpect with which he is 

Gentlemen, 
Your much obliged and 

- maſt obedient ſervant, \ 

r ROSS j junr. 


Montroſe, 2 | kt 43869 
Decr. * IR 3 
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hill Game. Detail of the Regulations of the Stamp Ad. 
Hoew far qualified Sportſmen are entitled to hill Game any where. 


EFORE entering into a detail of the Statute Law, 
I on this ſubject, it may be proper to conſider on 
what footing the right of killing Game ſtood origi- 
nally at Common Law. In the time of King Alexan- 
der (the Second, we believe, who began to reign in 
1214) no man was prohibited to hunt hare, fox, or 
other wild beaſt, wherever. found, unleſs in Foreſts 
and Warrens. | $4 
Erſtine when treating of this ſubject, lays it down 
(B. 2. p. 1. F 10.) that by the common law of 
Scotland, eyery one acquires the pro of wild 
beaſts, fowls, or fiſhes as ſoon as he kills, or appre- 
| hends them, whether upon his own grounds or thoſe 
of another : for they can belong to no perſon where- 
ever they may be, while they retain their natural li- 

berty ; ang conſequently muſt become the * 
| | A „ 
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of him who firſt ſeizes them. The right of hunting, 
fowling, and fiſhing, is indeed reſtrained by ſtatute in 
many caſes, under fixed penalties, but all Game tho? 
caught in breach of theſe Acts or within another 
man's property, belongs, by the neceſſity of law, to 
him who. has ſeized it. The prohibition therefore in 
theſe ſtatutes can have no other effect than to iuflict a 
fine on the treſpaſſer, unleſs, where the confiſcation 
of what is caught makes part of the ſtatutory 
penalty. RES. 

Many reaſons have been aſſigned for thus reſtric- 
ting by ſtatutes the right of killing Game. As plau- 
ſible a one as any ſeems to be that alledged by War- 
burton in his Alliance between Church and State, 
viz. that © it was not at all for the public good to 
“ ſuffer peaſants and mechanics to run up and down 
& the woods and foreſts armed, which in time thro? 
te their idle habits, and domeſtick diſtreſſes, draws 
& them on to robbery and brigandage ; nor to per- 
mit the populace in towus and cities, to have and 
* carry arms at their pleaſure, which would give op- 
6 portunity and encouragement to ſedition.“ “ 

In enumerating the ſtatutes which have reſtricted 
the common law on this ſubject, it will be neceſſary to 
look a good way back, for Lord Bankton ſays (B. 4. 
t. 17. F 15.) that with regard to the old enactments 
on this head, the rule holds “ poſteriores leges ad 
&* priores pertinent, niſi contrariz ſunt.” 

The firſt thing which naturally falls to be conſider- 
ed, is what now gives one a title to purſue and take 
Game in this country, The firſt inſtance of this right 
being mentioned in a Crown Charter, is in one of the 
14th century, by Robert Bruce, to his ſon Colin 
Campbell the root of the preſent Argyle family. The 
Act which prefently regulates the point is chap. 31 

1 of 


* See likewiſe Blackſtone's Commentaries, B. 2. c. 27, and 
Boyd's Juſtice of Peace, B. 1. t. 11. | 


: 


. 
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one half to the f the other half to the informer, 
This Act and all former ones made for preſerv- 


ing the Game, were ratified by 168 5, c. 20“; and 


fo lately as the year 1780, theſe two ſtatutes were 


found by the Court of - Juſticiary to regulate this 


int: it was then accordingly determined that the 
c appellant having more than a plough-gate of land 
&« in property, has a right and is qualified by the law 


* of Scotland, to hunt, ſubject to all the regulations 


cc of the Game.“ 


It is to be wiſhed that a deter * on haf es | 
given of the extent of land which it is requiſite. for 


one to be poſſeſſed of to entitle him to this privilege, 


as it is not ſpecified in the report of the above caſe, 


either how much land the defender was poſſeſſed of, 
or how much is included in a plough- gate. Scene in his 
book De Verborum Significatione, voce, CARRUCA- 


TA TERRA,” derives it from the French _—_ and 


deines it to be ſuch a meaſure of land as may be la- 
boured within year and day by one plough; bur as 
this muſt depend ſo much upon the ſtrength of the 
cattle and nature of the foil, ſuch an explanation does 
not at all obviate the difficulty f. e | 


„Thie AR appointed Maſters of the Game for every. County, 
with great powers to ſee the laws enforced. The Earl of 
 Southeſk was the Maſter of the Game for Forfarſhire and the 

Earl Mariſhal for Kincardineſhire, but the appointment was for 


ſeven years only and was never revived. 


+ It may perhaps be not unacceptable to know the different 


interpretations which have been given to this expreſſion by Eng- 
liſh lawyers. Cowell in his Interpreter, ſays, a p — is the 
ſame as a hyde of land, for the meaning of which 


following 


the Parl. 1621, ordaining, that no man hunt or hawk 
hereafter, who hath not @iplough of land in heritage, 
under the penalty of 1o0l. (81. 6s. 8d. ſterling,) the 


quotes the 
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There is another eſſential requiſite which every otic 
without diſtinction muſt now obtain in order to be 
[th . duly 


following authorities: a certain quantity of land, ſuch as might 
te be plowed with one plough in a year, Termes de la Loy. By 
& others it is 120 acres, by Bede who calls it familiam, it is as 
© much as will maintain a family: others hold it to be four yard 
& land. Crompt, in his Fur. fol. 2 20, ſays it contains 100 acres, 
te every acre in length 40 er and in breadth 4, every perch 
«© 164 feet: and again fol. 222, a hide of land contains 100 
& acres, and 8 hydes or 800 acres make a knight's fee. But 
“ Coke on Littleton, fol. 69, ſays that a knight's fee, a hide or 
« plough-land, a yard land, or ox-gang of land contain no certain 
& number of acres. The diſtribution of England by hydes of 
cc land is very antient, mention being made thereof in the laws of 
King Ina, c. 14. and Henry I. to marry his daughter to the 
«© Emperor, took of ev de of land 3s. Spelman.” There are 
as many opinions about the ſum thus raiſed as about the extent of 
ground which contributed the 38. See Hume's Hiſtory, v. I. 
e m. p. 517. Cowell among other definitions of the term 
baight's fee, ſays, it contains © 12 plough-lands, or 600 acres,” 
conſequently a plough- land conſiſts of 50 acres : this is on the 
authority of Coke, though he was before quoted in ſupport of the 
inion that it contains no certain number of acres. © Stow, in his 
nals, ſaith** continues Cowell, © there were found in England at 
the time of the Conqueror, 60,211, or by others 60, 21 5 kinght's 
fees: let us ſtrike the medium and call it 60, 213 which at 600 
acres each, makes 36,129,800 acres in the whole of England; 
but in the laſt edition of Guthrie's Geography, England is ſaid 
to contain 79,712 _ miles, and to have been divided at the 
time of the Conquelt into 62,000 knight's fees of 4 hides each: 
conſequently, the number of miles 79, 1262, oo0 X 4 or 248,000 
hides. But 79,712 miles=49,215,680 acres, therefore, according 
to Guthrie, 1 hide 49,215, 6807248, ooo, or 198F; acress 


| © Nog nefirum eft,tantas tomponere Lites,” 
Vet if Crompton's opinion be adopted that a hide is 100 acres, 


and 800 acres a knight's fee, and Guthrie's ſtatement taken as 
to the number of theſe in England, the reſult will be found not 


. 8 meaſurement of the kingdom given by the 
ter author. . | 
It is not however a matter of ſuch conſequence in England as it 
is 
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duly qualified to kill Game with impunity. A tax 
was firſt impoſed upon this amuſement in the year 
1784. By the Act of that year every ſportſman was 
required to pay al. 2s. annually to authorize him to 
avail himſelf of the other legal qualification juſt taken 
notice of, and 10s, 6d. annually'to qualify a Game- 
keeper. * By an Act of the following Seſſion, this tax 
was put under the juriſdiction of the Commithoners 
for the Stamp Duties, and by 31 Geo. III. c. 21. 
(A. D. 1791) the former duties were increaſed to 3l. 
38. for a ſportſman's certificate and 11.' 18. for that of 
a Game- keeper. This laſt ſtatute confirms almoſt all 
the other proviſions in the former Act the moſt ma- 
terial of which to our ſubject are the following. 
Sect. and. No perſon take or deſtroy Game, 
until he has delivered in an account of his name and 
place of abode to the Sheriff or Stewart Clerk of the 
County, Stewarty, &c. where ſuch perſon: ſhall re- 
ſide, and annually take out a certificate thereof; and 
for which certificate he ſhall pay annually a ſtamp of zl. 
3s. Game keepers are ſpecially excepted and they 
will get a certificate for 11. 1s. upon recording their 
deputation” | 511 

Sect. 5th. The Sheriff Clerk ſhall ſign and deliver 
certificates to every perſon requiring the ſame; and, 
in caſe of neglect or refuſal, ſhall forfeit aol. ſterling 
for each offence. _ N t 1135 

Sect. 6th. Every ſuch certificate ſhall bear date on 
the day of the month on which the ſame ſhall be iſſued, 
and ſhall endure and remain in force from thence un- 
til the firſt day of July next following the date — | 


is in this country to have the exact contents of a plough-gate of 
land es for there, the r to hunt is — erwiſe 

though in one reſpect, perhaps juſt as indefinitively, viz. 
being the eldeſt fon and 2 an Eſquire, or perſon 
of ſuperior degree, Burns! Juſtice, voce Game. „ 1 
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and no longer; and any ſuch Sheriff-Clerk'who ſhall 

iſſue any certificate contrary to this AQ ſhall forfeit 

and pay the ſum of 20). 

Sec. 8th. Every perſon, who ſhall jim the firſt 
day of July 1785 ſhoot at or kill any Game Wont 

a certificate ſhall forfeit 20l. . 

Sect. gth. Game keepers veglecting to take out 
certificates for the ſpace of 20 days next after — 
date of their enen. are made liable to the ſame 

naſty. 

Sect. 12th. Alphabetical liſts of all who have taken 
out certificates are to be kept at the office of the Sheriff 
Clerk, &c. and may be inſpected by any perſon what- 
ever on payment of One Shilling * no more. 

Sect. 14th When a proprietor of land fhall make 
any new depuration of a Game-keeper ; upon it be- 
ing regiſtered and a new certificate obtained thereon, 
the firſt certificate is to become null and void, and the 
perſon acting under it, _ notice is given to him of 
the new and other certificate, is to be liable to the pe- 
nalties preſcribed by this Act, in the ſame manner as if 
no certificate had been ever granted to him. 

Sect. 15th. Any perſon in purſuit of Game, who 
ſhall refuſe to produce his certificate when required by 
any other perſon who hath obrained a certificate in the 
manner herein before directed, and who produces ſuch. 
certificate himſelf; or who ſhall refuſe to tell bis name 
and place of abode, or ſhall give in any falſe or fiftitious 
name, or place of reſidence ſhall forfeit and pay the 
ſum ot 5ol. 

From the nature of this clauſe, we beg leave to 
fuggeſt the propriety of every ſportſman carrying out 
his certificate with him, 

Seat. 16th, The certificates thus iſſued are declared 
to give no authority to any perſon to take or deſtroy 
Game at any time or in any manner prohibited by any 


* now in being; nor do "ny give a Tight to any 
| perſon 
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perſon not duly qualified by law to take or deſtroy 
Game. They authoriſe ſuch. perſons only as were be- 

Sea. 17th. No certificates obtained uuder any de- 
putation of a Game-keeper who ſhall uſe any grey- 
hound &c. or any gun &c. for the taking or deſtruc- 
tion of Game beyond the precincts of the lands for 
which ſuch deputation was given, ſhall be of any avail. 

Sea. 19th, Perſons counterfeiting or forging ſtamps 
or procuring them to be counterfened and forged, or 
who ſhall utter, vend or ſel] any vellum, parchment, or 
paper, with a counterfeit mark or ſtamp thereupon, 
knowing ſuch mark or ſtamp to be counterfeit, ſhall 
ſuffer death as felons, Kir 2966! 

Sed. 21/4, All pecuniary penalties impoſed upon 
any perſon or perſons for offences committed againſt 
this Act in Scotland may be recovered in his Majeſty's 
Court of Seſſion, Court of Juſticiary, or Court of 
Exchequer by action of debt &c. and wherein the 
plaintiff, if he or ſhe ſhall recover any penalty or pe- 
nalties, ſhall recover the ſame for his or her own uſe, 
with cofts of uit. Fo 1 

Sect. 22nd. The Juſtices of the Peace are required 
to take cogniſance of offences againſt the Act, and 
upon due proof of the offence, either by the voluntary 
confeſſion of the party, or by the oath of ane or more 
credible witnefles, to give judgment for the penalty 
or forfeiture. i 

Sect. 23d. Perſons ſummoned as witneſſes by the 
Juſtices and not appearing ſhall forfeit t ol. 

Sect. 25th. The Juſtices are reſtricted from mitigat- 
ing the penalties ſo that they be reduced to leſs 
than a half, over and above the plaintiff's coſts and 
charges, | 211 | | 

Sect. 26th, Nothing herein contained ſball be con- 
ſtrued to extend ſo as to ſubje& any perſon whatſoever 
to a longer impriſonment than three calendar months, for 
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non-payment of any fine or penalty to be impoſed un. 
der the authority of this Act. | 

Seat. 28th. If any perſon ſhall be ſued, molgſted or 
prozecuted, for any thing by him done or executed in 
purſuance of this Act, and if upon the trial the plain- 
tiffs become non ſuited, then ſuch defendant ſhall 
recover treble coſts. 

Having thus explained what is now conſidered ne- 
ceſſary to entitle any one to kill Game in his own right, 
we ſhall endeavour to ſhew next, how far the powers 
of one ſo qualified extend. 

It has been lately made a doubt, ſays Erftine, whe- 
ther a perſon ſo qualified to kill Game, may hunt or 
ſhoot within another man's property without a treſ- 
paſs ; and indeed the Act of 170%, c. 13, which prohi- 
bits all without exception to come within their neigh- 
bour's property with © ſetting dogs and nets,” with- 
out the proprietor's conſent, ſeems to take it for grant- 
ed that a perſon qualified may hunt in any ground with 
hounds or grey-hounds, or ſhoot with a fowling piece, 
provided he does not uſe a net: but ſurely, he adds, 
ſuch privilege carries with it a moſt ſevere limitation 
upon property; and beſides hath a manifeſt tendency 
to deſtroy the Game; the preſervation of which our 
lawgivers ſeemed to have ſo much at heart, B. 2. 
t. 6. § 6. 5 

Bankton thus expreſſes himſelf on the ſubject. Every 
heritor may hunt and fowl upon his own ground (this 
we preſume, muſt now be underſtood as applicable to 
thoſe only whoſe lands extended to a plough- gate, ) 
and none other is entitled to do ſo without his conſent. 
B. 4. 17. 15. 

However this right may have ſtood at common law, 
it appears that penal ſtatutes were neceſſary to en- 
force it. Thus, by Parl. 1555, c. 51, it was or- 
dained that none hawk or hunt, in their neighbours 
corns, from Eaſter till the ſame be ſhorn, that none 
ride nor gang through wheat any time of the year ; 
that none range in woods, parks, hainings, (i. e. a par- 

ticular 
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ticular ſort of broom, ) within dikes or brooms, with- 
out licenſe of the owner of the ground, under the 
pain of refundment of the damage done, and 10l, 
(26 6s. 8d. ſterling,) to the King for the firſt fault, aol. 
or the next, and eſcheat of movrables for the third 
tranſgreſſion: this Act was ratified by 1685 c. * * 
and in the year 1778 both were declared? 
Court of Seſſion to be ſubſiſting laws, and po — 
for the deciſion: of the queſtion touching the 
a qualified ſportſman hunting within the . — 
grounds of another, without his permiſſion. This 
queſtion occurred betwixt the Marquis of Tweedale 
and Hugh Dalrymple, &c. and the deciſion of the 
Court was, that the defenders are not entitled to 
enter or come into the deer park or other inelo- 
& ures of the purſuer, without his conſent, either for 
hunting or following Game, or drawing cover and 
4 ſearching for Game.. 

Upon conſidering the terms of this judgment one 
might be inclined to think that it, is the incloſures only 
of another an; a 828 ſportſman is debarred 
from entering. ear 1790 however, it was de- 
termined in the a, urt, that they had no title 
to come upon the waſte grounds of another without 
his permiſſion; but the — were not ſubjec- 
ted to the ſtatutory penalties, and indeed we do not 
know of any Ena&ment ng any penalty to ſuch 


tranſgreſſion. 
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CHAPTER II. 


Poacher . Proviſions applicable to them. Exception 
with regard to Fox Hunting. How far an Heritor is entitled 
to ſeize a Poacher: Gun, Fc. — proviſion as to 
Officers and Soldier. 


LL who preſume to kill Game without being 
poſſeſſed of the legal qualifications juſt taken 
notice of, are termed Poachers. Cuſtom indeed ſeems 
to have excepted from this claſs, thoſe who have fur- 
niſhed themſelves with a ſtamped certificate and obtain- 
ed the permiſſion of the proprietor of the ground; but 
it is a point worthy of particular conſideration, whe- 
ther ſuch a permiſſion, without-being accompanied by 
a regular depuration as a Game-keeper, can do more 
than free the perſon who kills Game in confequence 
of it, from the penalries levelled againſt ſuch as come 
upon the grounds of others without permiſſion. The 
Act of 1621 reſtricting this right to proprietors of à 
plough-gate of land alone, certainly prohibits all 
others and confers on the former no power to com- 
municate their excluſive privilege. Without entering 
farther here into the diſcuſſion of this queſtion, we 
ſhall proceed to enumerate the proviſions of the Le- 
gillature to protect the Game from all not pollcfted of 
the qualifications it points out. 

The Act 1555, it may have been obferved, applies 
equally in ſeveral reſpects to all perſons withour dif 
tinction. By 170%, c. 13. it is enacted that no 
common fowler ſhall preſume to hunt on any grounds 
without a subscribed warrant from the proprietor, un. 
der the penalty of 201 (11. 13s. 4d ſterling) half to the 
diſcoverer, and half to be at the diſpoſal of the Judge 
before whom the offence ſhall be cognoſced, beſides 
forfeiture of the dogs, guns and nets, to the appre- 
henders or diſcoverers : and farther provided, that no 


fowler or any other perton whatsoever, ſhall come within 
any 
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any heritor's ground without leave aſked and given 
by the heritor, with ſetting dogs and nets, for killing 
fowls by nets ; and if any common fowler ſhall be found 
in any place, with guns or nets, having ho licenſe from 
any nobleman or heritor, he ſhall be gent abroad as @ 
recruit. 4498 | 
Several remarks ſuggeſt th 
of this ſtatute. 2 
The expreſſion, common fowlers“ found here, 
and in ſeveral of the other Acts, Boyd tells us, mebũs 
in general any perſon who makes a practice of killing 
and ſelling Gam. | | 
The penal part of the ſtatute merits particular at- 
tention, as it was owing to a miſconception of its im- 
port, that the Earl of Eglintoun loſt his life in his 
rencounter with Campbell the Exciſe Officer ; for 
though Campbell was found guilty of murder, it was 
not becauſe he had no right to defend his fowling 
piece, but upon the principle that it is murder to kill 
in defence of a fowling piece, one who advances to 
ſeize it, not from any felonious intention, but from a 
miſtaken notion that he has a right to do ſo; nor is it 
ſufficient to excuſe or mitigate, that the ſlayer retired 
before the aggreſſor and did not fire his piece till he 
fell. M*Laurin's Criminal Cases, This famous caſe 
was decided in the year 1769, and it had been previ: 
ouſly determined by the Court of Seſſion in the year 
1753, that an heritor qualified to kill Game, had ated 
unwarrantably in ſeizing brevi manu, the fowling 
piece of a common poacher, and he was ordained to 
reſtore it in as good condition as when he got it. | 
The forfeiture of guns, dogs and nets, then, it 
would appear, is not to be incurred till after convic- 
tion, and as there is no mention made of the Game 
which may have been killed, in this or any other of the 
Acts on the ſubje&, excepting that of the Parl. 1685, 
appointing 8 of the Game, long ago obſolete in 
this reſpect; we conclude * the doctrine laid * 
2 * | 


emſelves upon the terms 
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by Erfline in the paſſage firſt referredto, that the Game 
Killed by Poachers becomes their abſolute property. 

Moreover, with regard to the penal part of the ſta- 
tate, it ſhould be attended to, that the general prohi- 
bition againſt entering the grounds of another with» 
= permiſſion applies to qualified persons in ſo far 
y 2s they do ſo with ſetting dogs and nets, for &il- 
— oor? by nets ; and even then no particular 7 
is annexed to ſuch an offence ; but the certification of 
bdg ſent abroad as a recruit applies to common fowlers 
wherever found, with either guns or nets, 

The A& proceeds to require all Sheriffs of 
Shires, Stewarts of Stewarties, Juſtices of Peace, Bail- 
lies of Burghs, &c. to put the ſame in due execution 
under the penalty of — (81. 6s. 8d. ſterling, ) to be 
decerned by the Lords of Seſſion to the purſuer or 
complainer, upon an inſtrument being taken by him, 
that the judge applied to refuſed er delayed to cog- 
noſce the complaint according to law, and to decern 
in the terms of this Act: and it concludes with a ra- 
tification of all the former Acts made anent the Game. 
in ſo far as not thereby altered. | 

So much for poachers preſuming to hane ; it ſhall 
by and by be inveſtigated how far the law takes hold 
of them T* preſuming merely to have game in their 
poſſeſſion without permiſſion; but before leaving this 
ſubject, a curious enough exception to the above Act 
falls to be noticed. It was decided by the Lords of 
Scſlion in the year 178 5, that ſome farmers who had 
clubbed together for the purpose of destroying foxes, 
were entitled to go upon the grounds of others for 
that purpoſe upon indemnifying the proprietors for 
the damages they might thereby fuſtain*. This action 
proceeded upon an Act of Parl. for the preſervation 
of fences, to be particularly taken notice of under 
that head. 

There 


Vet in the former cafe of Sir Hugh Dabymple, the plea of 
Fex-huntng was overruled, ple me 
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| There is a particular regulation on this ſubject with 
regard to Officers and Soldiers. It was enacted 
by the 8. Annæ 3. 10, and has been repeated in every 
annual Mutiny Act ſince that period, that any Officer, 
who, without leave of the lord of the manor under his 
hand and ſeal firſt had and obtained, ſhall take, kill 
or deſtroy, any hare, coney, pheaſant, partridge, pi- 
geon, or any other vort of fowls, poultry, fi/h, or his 
Majeſty's Game, within the kingdom of Great Britain, 
and be convicted thereof upon oath of one or mr 
credible witneſs or witneſſes, before any. Juſtice or 
Juſtices of the Peace, ſhall, for PIO offence, 
forfeit the ſum of 51. ſterling to be diſtributed among 
the poor of the place where ſuch offence ſhall be com- 
mitted ; and every Officer commanding in chief upon 
the place, for every auch offence committed by any Soldier 
under his command, ſhall forfeit the ſum of avs. to be 
paid and diſtributed in manner foreſaid: and if ſuch 
Officer ſhall refuſe and neglect to pay the ſaid reſ- 
pective penalties, within two days after oonviction and 
demand made thereof by the conſtable or overſeers of 
the poor, he ſhall forfeit his commiſhon, which is 
thereby declared to be null and void. 


CHAPTER HI. 


Of the manner and feafont of billing the different forts Gm 
Of angualified perfons having Game in their poſſeſſion at any time.— 
Of Muir-burn.———Of hunting or fowling underaight, on Sunday or 
Cima day. . 
1 * utmoſt pains ſeem to have been long taken 
| by the Legiſlature to preſerve the antient cuſtom 
* The chap. 9. of Parl. 1551, goes ſo far 
as to denounce the puniſhment of death and confiſca- 
tion of moveables, againſt all who ſhoot © with half- 
bag, culvering or piſtolet, at deer, roe, or other 
wild beaſt or wild 6 15 Traps and gins A 
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ed by ſeveral ſtatutes : chap. 58 of 1555, appoints 
fowlers who lie in wait with nets, to be puniſhed as the 
killers of deer, an effence to be ſoon taken notice of. 
Chap. 23 of 1600, prohibits the taking with girn or 
net any ſort of Game then in uſe to be chaſed with 
hawks, under the penalty of 10ol. | 
The introduction of ſetting dogs, about the end of 
the 16th century, was as much diſcountenanced at firſt 
as the uſe of fowling pieces. The firſt Act at all to- 
lefating the uſe of either is c. 20th of Parl. 1685, re- 
ſtricting the privilege to heritors of 10001. valued rent 
and their domeſtic ſervants : this regulation was found 
to have gone into deſuetude ſince the Union, in the 
eaſe which fixed the qualification at a plough-gate of 
land ; but the uſe of fowling pieces appears to be ſtil 
reſtricted in one particular, it being enacted by 170%, 
c. 13. that no persons whatever ſhall ſhoot hares under 
the penalty of 20l. (11. 138. 4d. ſterling,) toties quoties ; 
one half to the diſcoverer, the other half to be at the 
diſpoſal of the Judge before whom the offender ſhall 
have been convicted. Courſing or hawking therefore, 
we preſume, to be the only legal methods of killing 
hares, even by perſons qualified. | 
There are many ſtatutes in force regulating the ſea- 
ſons of the year for killing the different ſpecies of 
Game. That none hunt or hawk in their neighbour's 
corns from Eaſter till the ſame be ſhorn ; that none tra- 
vel through whoat at any time of the year, without per- 
miſſion &c., as ordained by 1555, c. 51, already no- 
ticed : that none kill deers kids under a year old, un- 
der the penalty of 10l. (16s. 8d. ſterling,) by 1474, 
c. 60, and by 1503, c. 69, the ſlayer of parked deer, 
roes or roe bucks of Lordes proper woodes,“ is 
declared to be a point of dittay, and the unlaw there- 
of 10l. beſides indemnification to the party, * And 
e gif ony child within age commit ony of thir things 
& foreſaid, becauſe they may not be puniſhed for non- 
age, their fathers or maiſters ſal pay, fer ilk ane of 
be < them, 
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cc them, ilk time committing ony of the ſaid treſpaſſes, 
« threttene ſhillings four pennies (18. 143. ſterlipg,). 
cc or elſe deliver the ſaid child to the judge to be 
cc leisched, ſcourged and dung, according to the fault.“ 
That none kill deer or hare in time of anon is enact- 
ed by 1621, 32. 1685, 20, under the penalty of 
100l. (81. 68. 8d. ſterling) totics quoties, the one half 
to the King, the other to the informer. .,'The,24th 
Geo. II. c. 34, proceeding upon the narrative of the 
great abuſes of carriers, poachers, and others carry- 
ing and ſelling the Game, ordains, that no per/on in 
Scotland, ſhall upon any pretence whatſoever, kill or 
deſtroy the particular ſorts of Game therein mention- 
ed, during certain ſeaſons of the year, and prohibits 
unqualified perſons from uſing or Having Game in their 
poſſeſſion at all, at any time: of [the year, without the 
leave of one qualified, under the penalties of 208. ſter- 
ling for the firſt offence, and 408. for every ſubſequent 
tranſgreſſion. The prohibited ſeaſons are enlarged by 
iſt Geo. III. c. 21, and in the year 1768, Matthew 
Fortune, and a number of other Vintners and Poultry 
Men in Edinburgh, were ſmartly finedby the Sheriff and 
the judgment confirmed by the Court of Juſticiary, for 
having in their poſſeſſion and uſing Game, contrary to 
the ferms of the above Acts, though they had bought 
it at the publick poultry market. They afterwards 
obtained licenſes from perſons qualified but were again. 
proſecuted and fined by the Sheriff; they appealed 
once more to the Court, when the Procurator Fiſcal, 
who was the proſecutor, dropped the proceſs. This 
caſe is very fully reported by Boyd in his“ Le of 
Peace, B. 1. tit. 11, and as it is notorious that Vint- 
ners uſe a great deal of Game, for which they moſtly 
depend upon common fowlers and poachers, we leave 
it to be conſidered how far the raiſing more frequently 
ſuch actions as the above, in which the offeuce was 
proved by the defenders oaths, might tend to the diſ- 


cvuragement of poaching, - n Sol Ve 
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This proſecution and the two Acts upon which it 
ded are taken notice of here, merely to ſhew 
| Row rigorouſly theſe laws were enforced, yet a till 
ſtricter ſtatute was ſoon after paſſed, proceeding upon 
the preamble, that the former laws were found by ex- 
perience to be inſufficient ; and repealing that of 24 
Geo. II. to make room for the following regulations 
4 ths — — ſhall wilfully take, kill, de- 
1/4. Ev n Wi e, kill, 
4 e , buy, or have in his or her poſſeſſion, 
or uſe any muir-fow! or tarmargan, between the icth 
of December and r2th of Auguſt, or any heath-fowt 
between the roth December and 2orth Auguſt, or any 
partridpe between the rt of February and iſt of Sep- 
tember; or any pheaſant between the iſt of Febru- 
ary and rſt of October, in any year, ſhall for every bird 
ſo taken, deſtroyed, carried, fold, bought, found or 
uſed, forfeit and pay the ſum of l. ſterling, and fail- 
ing payment within ten days after conviction, ſhall fuf- 
fer impriſonment for two months for each 51. ſterling 
of the penalties incurred. | 
_ 2ndly. Every perſon whatſoever, not qualified to kill 
game in Scotland, who ſhall have in his or her cuſtody, 
or carry at any time of the year upon any pretence, any 
hare, partridges, pheaſants, muir-fowl, tarmargans, 
heath-fowl, ſnipes, or quails, without the leave ororder 
of a perſon qualified, ſhall for the firſt offence, forfeit 
208. ſterling, and for the ſecond and every other ſubſe. 
quent offence, 408. ſterling, and failing payment, within 
ro days after conviction, ſhall ſuffer impriſonment for 
ſix weeks for the firſt, and for three months for the ſe- 
cond and every ſubſequent offence. 
 3dly. Every perſon who ſhall make muir- burn, or 
fer fire to any heath or muir in Scotland, from the 
r1th of April to the 1ſt of November in any year, 
ſhall forfeir and pay the ſum of 408. ſterling for the 
firſt offence, pl. ſterling for the ſecond, and lol. ſter- 
ling for the third, and every other ſubſequent offence : 
and 
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and failing payment within ten days after conviction, 
to ſuffer impriſonment for ſix weeks for the firſt, two 
months for the ſecond, and three months for the third 
and every other offence, -' 
4thly., Where muirburn ſhall be diſcovered within 
the forbidden time, the occupiers of the ground ſhall 
be liable, unleſs they can bring proof againſt fſome 
other perſon. - | 
Ft hy. Proprictors of high and wet muirlands, m 
burn heath thereon between the 11th and 25th April, 
or may authoriſe their-tenants of ſuch lands to do ſo, 
by permiſſion in writing, to be firſt recorded in the 
Sheriff Court Boobs + 64 | 
thy. Juſtices of Peace as well as the Sheriff or 
Stewart Depute may enquire into offences againſt this 
Act, and determine the ſame by the oath: or oaths of 
one or more credible witneſs or witneſſes, or by the 
confeſſion or oaths of the parties accuſed. x 
' 7thly.. One half of all penalties and forfeitures in- 
curred for any offence againſt this Act, ſhall be paid 
to the proſecutor, (any one may proſecute,) and the 
other half ſhall be applied to the uſe of the poor of 
the pariſh, or to the repairing of the high-roads with- 
8 pariſh where the,oftence ſhall have been com- 
mitted, w'? t | | 6-513. | 
Such are the regulations of the Act of the 13th 
Geo. III. c. 54. pafſed in the year 1773. The Act 
chapter 55 of the ſame Seſſion, which, we believe, alſo 
applies to the whole of Britain, alters the former in ſo 
far as regards the penalties, and enacts that no per- 
ſon, ſhall upon any pretence, wilfully take, kill, or have 
in his or her poſſeſſion or uſe, any heath · fowl com- 
monly called b/ack game, nor any grouſe, commonly 
called, red game: betwixt the i oth of December and 
zoth of Auguſt, nor any buſtard betwixt March aſt 
and September iſt in any year, on pain of forfeiting 
for the firſt offence, any ſum not exceeding aol. nor 


leſs than 10l.; and for the ſecond and every ſubſe- 
C quent 
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quent offence not exceeding gol. nor leſs than 2ol. z 
half to the informer and half to the poor; and failing 
payment, the offender to be impriſoned fix weeks for 
the firſt offence, and two months for every ſubſe= 
ent one. e | | 

+ Chapter goth of the ſame Seſſion makes the follow- 
ing further proviſions with regard to the time of kil- 
ling Game: viz. That if any perſon ſhall knowingly 
and wilfully kill, take or deſtroy, or uſe any gun, dog, 
ne:, ſnare, or other engine with intent to take, kill, or 
deſtroy any hare in the night, that is betwixt the hours 
of ſeven at night and ſix in the morning from the 12th. 
October to the 12th of February, or in the day time 
upon a Sunday or Chriſtmas day, he ſhall, upon con- 
viction on oath of one witneſs, before one Juſtice, 
forfeit, for the firſt offence, a ſum not exceeding aol. 
nor Ick than 10l, and for the ſecond offence, not ex- 
ceeding 3ol. nor leſs than 20l. In caſe of an infor- 
mation being made, upon oath, before a Juſtice'againſt 
an offender, already convicted of a firſt and ſecond 
offence, the Juſtice may in this caſe, commit him to 
the common jail, or houſe of correction, till the next 
General Quarter Seflions, unleſs he enter into recog- 
niſance with two ſufficient ſureties, to appear at ſuch 
Seſſions, then and there to be tried by indictment for 
the faid offence. The Juſtice is alſo to bind over the 
informer to proſecute rhe faid offender, who, if con- 
vided upon ſuch indictment, is to forfeit and pay the 
ſum of gol. or upon neglect or refuſal fo to do, io be 
committed to the common jail or houſe of correction, 
for not leſs than ſix nor more than twelve kalendar 
months, unleſs the penalty be ſooner paid. And if the 
Juſtice think proper, the offender may at the cxpiry 
of ſueh committment, be publickly whipped in the 
town or place where ſuch jail or houſe of correQion 
ſhall be, betwixt the hours of twelve and one in the 
day. There can be no proceeding however upon this 
AQ, unlefs information on oath be made he rr 

Juſtice 
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Juſtice, within a kalendar month after the offence : 
and the forfeitures, on all theſe offences are forthwith 
to be paid, the one half to the iuformer, the other half 
to the poor. | „ 
The ſame penalties are by the ſame ſtatute, enacted 
with regard to the taking, killing, or deſtroying any 
pheaſant or partridge, muir game or heath game, in 
manner foreſaid, or from the 12th February to the 
12th October, betwixt the hours of nine at night and 
four in the morning. + £14 
An Act paſſed in the year 1796, repeals that part 
of the 13th Geo. III. which relates to partridge ſhoot- 
ing; and in reſpect that the ſearching for and killing 
of partridges ſo early as the iſt September has been 
found very prejudicial to the corns, enlarges the pro- 
hibited ſeaſons till the 14th September. 
Theſe are all the ſtatutes which we conceive to be 
in force in Scotland regulating the feafons for killing 
the different ſorts of Game; and it is ſurely a curious 
circumſtance that in ſo many guarded and anxious en- 
actments, not one proviſion is ro be found (fo far at 
leaſt as we have been able to difcover,) for the pro- 
tection of hares, excepting it time of fnow, in the 
night time, on Sundays and Chriſtmas days. The 
Almanacks indeed make the ſeaſon of hare-hunting to 
be from the zoth Auguſt to the iſt of March, but we 
know not from what ſource the publiſhers have drawn 
this information. With regard to pattridge ſhooting, 
they are certainly miſtaken in making it commence on 
rhe iſt September, unleſs the Act of 1796 has been 
repealed. * F Kb: es 
Herons are mentioned in ſeveral of the Acts for 
the preſervation of Game. Are they ſtill ro be con- 
kdcred as ſuch ? 225 175 


, * 


C2, CHAPTER 
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Of deftiroying the Nefts and Eggs of winged Game. C/ buying and 
_ ſelling Game. Of Stealing or det aining Sportſmen's Dag. 
Arad of all the Offences againſt the Game cogniſable by Statute, 
and the penalties applicable thereto. ; 2 $ Ne 
EFORE leaving this ſubject, we have only to enu- 
B merate a few regulations for the preſervation of 
the neſts and eggs of winged Game, and againſt the 
buying or ſelling of Game. Our only reaſon for 
ſuppoſing that the proviſions relative to the firſt of 
theſe points are ſtil] in force, is the general rule laid 
down by Banton quoted in the firſt chapter, that the 
ſubſequent ſtatutes touching the Game have a refer- 
ence to the former ones, in ſo far as they are not con- 
trary to them. Ns, | 
By 1457 c. 84, it is ordained, that no man deſtroy 
- the neſts or eggs of ſuch birds and wild fowl as are 
for the ſuſtentation of man, as pertrickes, plova- 
res, and ſick like foules, nor ſlay wild fowl when 
they cannot fly: and chap. 59, of Parl. 1474, enacts, 
that no man take eggs out of pertrickes nor wilde duik 
neſts, under the pain of 408. (3s. 4d. ſterling,) and 
the crime is declared to be a point of dittay (i. e. 
grounds for a Juſticiary trial.) The Act 1457 above 
referred to, likewiſe ſtatutes that all men after their 
power, deſtroy neſts and eggs of birds and fowls of 
riefe (i. e. of prey,) and when rooks and crows build 
their neſts in orchards &c., the beritor is inſtructed to 
allow them to build, but, in na waies that their birdes. 
« flee awaic, under the penalty of forfeiture of the 
trees to the king, or payment of an unlaw of 5s. 
* and that the ſaid foules of reife all utterly be de- 
* {troyed be all manner of men, be all maner of ingine, 
of all maner of crafts that may be founden, for the 


e flauchter 
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c ſlauchter of them, ſall cauſe great multitude of di- 
« yerſe kind of wilde foules for man's ſuſtentation.“ 
Chapter 87 of the ſame Parl. requires the Sheriff to 
collect the country people three times in the year for 
the deſtruction of wolves during their breeding ſeaſon. 
Such as fail to attend are to forfeit a wedder, and on 
the other hand, every one who ſhall have killed a 
wolf is declared entitled to a penny from every houſe- 
holder in the pariſn where the wolf was killed, upon 
carrying his head to the Sheriff. But as theſe regu- 
lations are foreign to our ſubject, we ſhall proceed 
to enumerate the laws againſt ſelling Game. 
The Act 1600, 25 proceeds upon a preamble that 
owing to the remiſſneſs in the execution of former 
Acts for the preſervation ot the Game, ** diverſe per- 
& ſons, having greater regarde of their gaine and 
4 commoditie, whilke they purchaſe by the felling of 
© the faid wyld foull, to fick perſons wha ' prefers 
* their awne inordinar appetite and gluttonie, either 
* to. the obedience of the ſaids lawes, or to the reere- 
«ation that may be had by the direct ſlaying of the 
£6 ſamine; hes uſed all the ſaid indirect meanes in 
* ſlaying of the ſaids wyld fowles and beaſtes, where- 
6 by this country being ſo plentifullie furniſhed' of before, 
* is become altogether ſcarce of fic waires ; for remeid 
«© whereof,” al perſons whatſoever are prohibited 
from buying or ſelling in any wiſe, any faſtan, 
„reid, or fallow deare, daes, races, hares, per- 
e trickes, moore-fowles, black-cokes, aith-hens, fer- 
* migants, wyld | dukes, teilles, atteilles, goJdings, 
0 — — ſkail-draik, heron, butter, 

©*& or any ſicł e of fowles, commonly uſed tb be 
a chaſed grins under the ala of 10ol. 
* (81. 6s. 8d. ſterling, ) to be incurred als well by the 
buyer as the ſeller; and in caſe of inability to pay, 
the offender to be ſcourged through the burgh or 
town where apprehended. Cunnings, wood - cocks, 
plovers and wild geeſe, are ſpecially excepted. * 


& 
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Act contains the fulleſt enumeration of winged Game 
that we have met with; its proviſions are ratified by 
168 5 c. 20. but for a term of ſeven years only, and 
we do not know that they have ever been ſince revived, 
excepting as to muir-fowl and partridges, which the 
Act of 1507 c. 13, prohibits to be bought or uſed 
within any burgh, village, or private houſe, during the 
prohibited ſeaſons, which were then from iſt March 
to 20th June with regard to the former, and to the 
2oth of Auguſt inclafrve with regard to the latter, 
under the penalty of 20l. (11. 138. 4d. ſterling) taties 
guoties, one half to diſcoverer, the other to be at the 
diſpoſal of the Judge. This enactment is in a man- 
ner ſuperſeded by the Britiſh Act of 28th Geo. II. 
c. 12, which makes the following proviſions. - 

1/4. That all per/ons ſelling or expoſing to ſale any 
Game, ſhall forfeit for every hare and fowl, 51. ſter- 
ling, to be levied by diſtreſs and fale of their goods, 
the offence being proved by one witneſs before one 
Juſtice; one moitie of the forfciture to the informer, 
and the other to the poor: and for want of diſtrefs, 
the offender to be committed to the houſe of correc- 
tion for three months. 

© ud. That Game found in the houſe or poſſelkon 
of a Poulterer, Saleſman, Fiſhmonger, Cook, or Paſ- 
7 ſnall be deemed expoſing thereof to ſale. 

2u. Does this Act apply to Scotland ? _ 

The preſervation of ſportſmen's dogs has been 
likewiſe an object of legiſlative care. Thus 1685, 
c. 21, enacts, whoever ſhall take a collar from a 
dogꝰs neck with the maſter's name or ſtyle thereon, 
ſhall be fined in the ſum of 500 merks Scots, (27). 
jp 67 — and whoſoever ſhall give away or 

ich is not his own, ſhall be fined root. 
(81. 6. 1 ſterling,) as alſo whoſoever finds a dog 
ſtraying, having the collar above named, and who takes 
ſuch dog ima his poſſeſſion, ſhall be obliged within 
on hours thereafter, to ſend des hu” 1” 
She 
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Sheriff Clerk's books, by his kind, collar, and marks, 
for which there ſhall be paid to the Sheriff Clerk 6s. 
8d. (62d. ſterling,) which the owner of the dog ſhall be 
obliged to repay, together with 28. (ad. ſterling,) for 
each mile that the bearer ſhall be ſent to the Sheriff 
Clerk; and in caſe the dog be not claimed by letter 
or otherwiſe, by the juſt owner, within ſix months 
after it ſhall have been ſo booked, then he ſhall 
pertain to the poſſeſſor, and the owner ſhall not be 
heard thereafter to claim the ſame : and if the taker 
or keeper of the dog ſhall fail to cauſe book the fame 
in manner above ſpecified, he ſhall forfeit the ſum of 
| 4ol. (31. 6s. 8d. ſterling,) to the owners, if they ſhall 
purſue for the fame before any Judge comperent.. 
Hawks are included in the Act. E 
Having now completed this tedious enumeration 
of ſtatutes, we fhall cloſe the whole with what firſt 
ſuggeſted the idea of the preſent compilation, viz, 
the making an abſtract of all the forfeitures incur- 
red by tranſgreſſions againft the Game; the adver- 
liſing the principal of which in hand bills, it is con- 
ceived, would prove as efficacious a method as any, 
to difcourage poachers, and prompt the count 
people to lodge informations againſt the. 


It will appear from the Table that an unqualified 
perſon is guilty of a threefold offence, and liable to a 
penalty for each by preſuming to kill Game during 
the prohibited ſeaſons: ex. gra. by killing black or 


red game, there is, 


1. For hunting without a qualification 
per Table No. 1. , Po nee) 1 | 67h. 
2. For entering another's lands without } 
permiſſion, heſides forfeiting 8 1 13 4. 
dogs, &c. per Table No. 8. 


th. 


Carried over. notes D e 


Brought 
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Brought over Lio © © 

3. For killing ſuch game during the 

prohibited ſeaſon, for each bird, of CE; 10 a8 
least, per No. 20. 


In all - - {12 8:1: 0.06 
Whereof one half goes to the - informer, beſides. 
other 20l. if the delinquent had not a Stamped 
Certificate. | | 
However this may. be in 'Scotland, in an Engliſh 
caſe proceeding upon two counts, one for 51. for 
keeping an engine called a gun, to deſtroy the Game, 
not being qualified, and the other for 10l. for having 
killed two partridges ; verdict was given for 5l. only: 
and with regard to the mode of conviction, Burns in 
his Engliſh Juſtice of Peace, ſays it has been fre- 
uently determined that it cannot proceed upon the 
ſoole oath of the informer. This prineiple is pro- 
bably founded upon the intereſt which the informer 
bas in the penalties, and we preſume, will apply 
equally to Scotland ; the more eſpecially if informa- 
tions be courted by the offer of a pecuniary reward 
Payable upon the conviction of the offender : and if 
Gentlemen aſſociate to proſecute at their joint ex- 
pence, the ſame objection might perhaps lie to the evi- 
dence of one of them in any action proceeding at the 
inſtance of the aſſociation. | 
This cloſes all we have to ſay about Hunting and 
Fowling, we ſhall next endeavour to inveſtigate the 
exiſting laws relative to Dove-Cots and Pigeons, 
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12. Any Soldier not an Officer 2 the like offence, the 


13. Whoever takes hares or any winged game with girn or net 


15. Whoever kills deer's kids under a year old - 
16. Whoever kills deer or roes &c. in parks - - 


18 TT time of 
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Offence. 
t. t. Hunting or fowliog without being poiſe of «plague 
of 


2. Ditto, ditto, cher the 1 of July ny year vues 
a ſtamped certificate for that year, - 


5. Argon i pri f Game efulng 6 ſhe hi cite 
another aſking it, and producing his own ; or, 

failing to tell his name and of abode ; ot, | 

giving in a falſe name or place of abode = 


„ or procuring them to be ; 


counterfeited ; or, 
| Who alter or ſell ſuch knowing them to be counterteited - 


5. Witneſſes ſummoned in any Ts vpon this Suey; AQ, 
and refuſing to appear 


6. Whoever moleſts or proſecutes 3 thing he ſhall 
ave 4086 pos this AR, and ſhall be ed - 


N. B. The Stamped Certificate authorſes ſuch only to kill Game | 


as were before qualified. 


7. Whoever hunts or fowls in r Eaſter 
till the ſame be cut down; or, 


—— rides or goes through wheat any time of the year; or, $ 


— ranges in woods W 
time, without permiſſion | 


8. Common fowlers' hunting on ary grounds . Jolie 
warrant from the proprietor 


„ Combos forks found exp where with guns or nets without a 
licenſe from a nobleman or heritor = 


; 4 ho ſhall to enf FIRES 
10 B Tone Ee : delay ſoy ; 


11. Any Officer in the army who ſhall kill Game, pigeons, or any 


other ſort of fowle, poultry or ib, upon any grounds with 
out a permiſſion in writing from the proprietor, - 


Commanding Officer where ſuch is quartered, to pay 


14. Whoever ſhoots hares - Ke . 


17. Any ee eee * a: 


18. Whoever kill deer or hare i time of ſno ß, 


19. 8 n who ſhall wilfully take, kill, deſtroy, carry, fell, 
by Le in his or her poſſeſhon or uſe, any muir- Re tar- 
gan, 3 the 10th December or 2oth Auguſt; or, 


Any oy heath-fow) betwixt 10th Deeember and 2oth Auguſt ; or, 


Any partridge betwixt 1ſt February and 14th --1 rung z or 
Any halen bernixt 1k February and if O& 


20. Every unqualified perſon who ſhall have in his or her cuſtody, 
r ; "ay bares, 
dry aps y 0. „ muir-fowl, tarmargans, heath. fowl, 
ipes or — without the _ or 3 


21. E of where nal is made, or fire 
S * 
vember ; unleſs he can convict ſome other perſon 


N. B. By a ſubſequent A& ſome of the above penalties are al- 
tered thus : 
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PENALTIES. ö 
Penaltics. . > 2 Application. | 5 
. ; 5 — —— — — — — — 
for each ofehee . Half to the king, half to the informer, | 
nd coſts of ſuit, do. - _ | To any perſon proſecuting. 
p. do. Ditto. 
SI 8 
5 | To the Proſecutor. 
N . To the perſon ſo moleſted or proſecuted. 
Te the Owner, 
for fiſt dee, 4 a, for 
afiſcation of moveables for third. To the King. 


ind forfeiture of dogs, guns + and 
conviction. | 


"road as a recruit. d 


for each offence. 8 


for each ollence ; or failing * 
'o days to forfeit his comm 


zach 6 and failing ent, 
chro' the town where pre nded 


for each offence = 
do. 
and indemnification to the Party, 


each fault, * - 
ach fault a 5 


or every bird, or failing payment 
8, impriſonment for two months 


. of penalty. 


for the firſt offence, 21. for Gy 
failing payment in ten days, fix 

riſonament for the firſt, three 

every ſubſequent offence, + 

for firſt offence, 8 

or every ſubſequent; failing 

1 days, fix weeks impriſonment for 

two months for the ſecond, — 


ths for every other offence, - 


t moſt and 10l. at leaſt, for firſt of- 
. at moſt and 201. at leaſt, for every 


nce ; failing payment, fix weeks 
ent for and two months for 
r offence. 2 


anne eee to the diſcoverer. 
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offence was committed. 
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Half to the King half to the informer. 


on half of the fines to perſon proſecut- 
gi the other half to the poor or for re- 
the ones the 3 ner roads of the pariſh, where 
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N To the King. 
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To the King. 
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DOVE COTS ab PIGEONS. 
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CHAPTER IL. 


e e Die Ge IG 


ons on the point. Proviſions for the preſervation 
of Pigeons.—— Deciſions. | 


HE enumeration of the laws belonging to this 

title, we believe, will not detain us long. By 
chap. 74 of Parl. 1503, every lord and laird is or- 
dained to ere& Dove-Cots; but in the 1619, the 
number of Pigeons throughout the kingdom appears 
to have been reckoned a grievance, the 19th Act of 
that year enacting, that no perſon ſhall have power or 
2 25 to build a Dove - Cot upon any lands within the 
rea 


extending in yearly rent to ten chalders victual, next 


adjacent to the Dove-Cot ; or at leaſt, lying within 


two miles thereof: and even in that caſe ſuch pro- 
prietor is prohibited from erecting more than one 
Dove-Cot within theſe bounds. At the ſame time 
however, it muſt be obſerved, that if 40 chalders of 
victual be produced within the ſpace of half a mile, 
inſtead of two miles, the proprietor of ſuch an eſtate 


may raiſe four Dove-Cots upon it: ſo it was decided 


by the Court of Seſſion 5 the year 1752. 


um, neither within Burgh nor in the Country, ex- | 
cepting he have lands and tcinds pertaining to him, 


ExsKINE 
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-ERSKINE informs us (B. 2 t.6. $7.) that the above 
ſtatute extends not to Dove-Cots then built; and if 
poſitive evidence be not brought that the Dove-Cot 
under challenge was built after the date of the ſtatute, 
the preſumption is that it was ſo before that period; 
and a deciſion of the year 1731, is quoted in ſupport 
of the doctrine, that the purchaſer of an eſtate with 
a Dove-Cot built upon it by one entitled to do ſo, has 
a right to take the benefit of it, though his purchaſe 
be not of ſufficient extent to give him the legal qua- 
lification, yet that he cannot rebuild it, if allowed to 
become ruinous : but this principle was controverted 
in 1797, when the Court ordered a Dove-Cot to be 
demoliſhed, becauſe the eſtate upon which it was 
built had been reduced by ſales below the regulation. 
It ſhould be attended to, that the ſtatute does not re- 
gulate the ſize of the Dove-Cots ; whence we ſhould 
preſume that a perſon legally qualified, may raiſe as 
large a one as he pleaſes, while on the other hand, 
we beg leave to aſk, how far, ſtrictly ſpeaking, the 
prohibition againſt building Dove-Cots is applicable 
to the very general practice, eſpecially within burghs, 
of converting garrets into pigeon-houſes and of keep- 
ing theſe birds in wooden boxes affixed to walls. 

The ſtatutes for the preſervation of Dove-Cots, are 
not numerous: that of 1503 c. 69, already taken 
notice of with regard to parked deer, declares the 
breaking of Dove-Cots to be a point of dittay, and 
the fathers or maſters of children guilty of the offence 
to be liable in 13s. 4d. Scots, toties quoties, for each 
of the children, or elſe to deliver them up to the 
Judge to be ſcourged according to the fault. The 
crimes of ſtealing pikes out of ſtanks, ſtealing or de- 
ſtroying hives and of breaking orchards or yards, 
are alſo enumerated in this Act, but as ſeveral later 
ſtatutes on theſe ſubjects, to be noticed under their 
reſpective titles, make no diſtinction of puniſhment of 

_ _ offenders, 


% 


Chap. I. OF DOVE.COTS AND PIGEONS. 4 


offenders we doubt if this proviſion with regard to 
children, would now reſtrict Judges from inflicting 
a heavier fine than it enacts, upon their fathers or 
thoſe whom the law conſiders as reſponſible for them. 
It is ſtatuted by chap. 84 of 1579, that the break- 
ers of Dove-Cots, Cunningaries, 1. e. Rabbet War- 
rens, ſhall pay to the proprietor be/ides damages, 10l. 


for the firſt. offence, 201. for the ſecond, and 4ol. (31. 


68. 8d. ſterling) for the third tranſgreſſion; or, in 
cafe of inſolvency, ſhall ſuffer eight days impriſonment, 
and be fed on bread and water, for the firſt offence ; 
fifteen days for the ſecond, and for the third fault, 
hanging to the death: the mode of conviction is by 


the party's & awin confeſſion or witneſſe. As to the 


puniſhment of death enacted by this and ſeveral other 
of the ſtatutes which we will have occafion to notice, 
Bax krom fays, B. 2. t. 3 $ 167, Capital puniſhment, 


inſtead of fines, is never practiſed, for that were to in- 


fli& it for one's poverty, and not for his crimes ; but, 
if one have not money to pay the fine, the common 


rule is, that he be chaſtiſed by whipping, impriſon- 


ment, or baniſhment, qui non habet in ere, luat in pelle, 
which cannot extend to capital puniſhment or demem- 
bration, ſo that ſuch proviſions are only in terrorem. 
The ſame author remarks, in another part, that there 
are no ſtatutes againſt ſhooting Doves found at large, 
but Bovp ſhews his Lordſhip is miſtaken in this reſpect, 
by quoting the Act 1567 c. 16, which ſubjects the 


ſhooters at doe, roe &c. dow, or fowl of river, with 


culvering, croſs-bow, or hand-bow, in the forfciture of 
moveables, the one half whereof to be divided betwixt 
the Judge and the apprehender ; or, if they have no 
goods, in 40 days impriſonment for the firſt offence, 
and the loſs of the right hand for the ſecond. , An 
additional N impoſed upon the judge who ſhall 
fail to enforce this Act by 158 1 c. 123, and this en- 
actment is confirmed by that of 1587 c. 59, which 
declares that the flayers and ſhooters of harts, hinds, 
D 2 hares, 
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hares, &c. and other wild beaſts; without licence or al. 
lowance of the owners, ſhall incur the pain and puniſh- 
ment due tothe crime of theft. Boyp remarks, © the 
& other beaſts mentioned in theſe two Acts, which are 
© both expreſsly deſigned to enforce the Act 1 567, 
cc muſt be underſtood io comprehend doves, which 
cc are enumerated among the other animals in that 
cc At: and by Parl. 1597 c. 266, the former Acts, 
laws and conſtitutions againſt the ſhooting and ſlay- 
ce ing of deer, roes, hares, wild fowl and doves, and 
cc taking them with girns and nets, are ratified and 
© confirmed.“ e 

To theſe Acts may be added the general ratification 
in the Act 1707 c. 13, of all the former laws for the 
preſervation of the Game, in ſome of which alone it 
appears that Pigeons are attended to, and likewiſe the 
proviſion in the Mutiny Act, in which this ſpecies of 
fowl is particularly mentioned. 

With regard to practice continues Boyo, in that 
excellent work, his Juſtice of Peace, to which theſe 
pages are ſo much indebted, (vol. I. p. 269, Edinr. 
edit. of 1787,) the ſhooting of Pigeons is conſidered 
as an offence to be puniſhed. In a caſe which, not 
long ago, came before the Sheriff of Ayrſhire, 
about the ſhooting of Pigeons, the Sheriff found the 
perſon fo ſhooting liable in damages to the party com- 
plaining ; and the Lord Ordinary, before whom the 
cauſe was brought, affirmed the Sheriff's deciſion. 
The caufe went no farther. LArRD os FalRLEZX 


contra CAMPBELL OF NEWFIELD *. | 
Tenants 


* Of this caſe, the following particulars have come to the 
Compiler's knowledge from good authority. Mr. Fairlie of 
Fairlie, with concurrence of the Procurator Fiſcal, proſecuted 
Mr. Campbell of Newfield upon the Act of 1597, for ſhooting at 
and killing pigeons from Mr, Fairlie's dove-cot, when they had 
alighted among Mr. Campbell's wheat, not diſtant above an Eng- 
liſh mile from the Pigeon houſe. Mr. Campbell's ſervants had 
tis orders to kill the Pigeons when among the wheat, in the begin- 

ning 


£ 
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Tenants likewiſe are liable in damages for ſhooting 
Pigeons though treſpaſſing upon their farms. 


\ 


ning of - harveſt ; but not to lift thoſe killed or uſe them: upon 
that idea he thought he was not hable to be proſecuted. It was 
proved that . pigeons had been killed among the wheat, that 
when ſhot at by Mr. Campbell's ſervants, they flew to Mr. Fairlie's 
Pigeon houſe, which was the neareſt by ſome miles ; when ſhear- 
ing the wheat, ſeveral-dead pigeons were found, and ſeveral of 
them died after they-went h6me.- The Sheriff found Mr. Camp- 
bell liable in ſome ſmall ſum to the Procurator Fiſcal, of penalty 
for killing the pigeons, and in full expences of proceſs, which 
were conſiderable : this "decree was fuſpended on caution, but the 
Lord Ordinary after ſeveral pleadings, affirmed it with coſts, 


END OF THE SECOND PART. 


Or-RIVERS, Taz SEA-SHORES, 
| F Ik 
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i CHAPTER I. 

Of River. Public and Private.——Of Rivulets. 
w—Scanty and Large.———Of Acceſſion. 
Avulſion.——I/lands riſing out of the water. 


Lochs. Of the Sea-Shores and the rights of 
the adjacent Heritors thereto. | 


1. enumerating the Laws under this head I ſhall 
attempt in the firſt place to ſhew what are the pow- 
ers which the proprietors of the banks of rivers have 
over the rivers themſelves ; and after having diſcuſſed 
that point, the laws regulating their rights over the 
fiſhes contained in the rivers ſhall next be detailed. 
All rivers are divided into two general claſſes, viz. 
blic and private, Every running water indeed, is 
included by Erſkine among thoſe res communes, which 
belong to no perſon, in which no individuals can ac- 
quire a property or deprive others of their uſe. 
Pablic rivers however, the ſame lawyer informs us, 
are generally underſtood by writers, to be navigable 
rivers, or thoſe on which floats may be carried to navi- 
gable rivers ; and fo far from the conterminous heri- 
tors having any right over ſuch a river, it is conſidered 
as the dominant tenement with regard to the adjacent 
ground, and its banks alſo become public, in ſo = — 
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leaſt as they can be made at all ſubſervient to the pur- £ 
poſes of navigation and the uſe of the river itſelf; 


no work whatever therefore, can be raiſed either upon 
the bed or the banks of a river ſo as to impede its na. 
vigation ; but in every other reſpe& the property of 
the banks belongs to the owners of the conterminous 
grounds as an acceſſory. If a river deſerting its firſt 
channel, ſhall form to itſelf a new one, the new 
channel, becauſe it muſt neceſſarily follow the condi- 
tion of the river, becomes public, and the old 3 
which for the ſame reaſon ceaſeth to be public, be- 
r 
grounds on each fide belong, Erſk. 2. 1. 5. This 
principle ſeems to be applicable to public rivers only, 
it was decided in the year 17335, with regard to a 
river which had overflowed it's banks and wrought 
out a new channel, that the owner on that ſide on 
which the encroachment is made, may either force it 
back to its former channel, provided he do fo. without 
e delay, or let it remain as it is. 
the river be allowed to continue in the new chan- 
nel which it has wrought out to itſelf, the commbn 
rules of acceſſion will not be altered, and it 
has even been doubted whether the heritor whoſe 
lands are encroached upon be entitled to any part of 
the deſerted channel for his indemaification, - -- 
Snallr rielercr brooks une, aocandingw he v6 


neral opinion, fjuris, (i. 2 

and — — Fog 8 — 
they run, may divert their courſe, unleſs he be — 
ed by a ſervitude or other ive right in favour 
of the inferior tenement, 2. 6. 17, — 
to theſe powers may be added that of 


preventing 
— — paſſing over their lands to and 


This laſt divicon/ bas bew fubdivided/ by Lord 
Kaimes we believe, into ſeanty and large ſtreams ; but 
e is laid down by which the line of diſcrimina- 
tion 


32 of RIVERS THE SEA-SHORES, Part III. 


tion can be drawn betwixt theſe claſſes. The former 
it is ſaid, may be applied to any uſe by the proprietor 
of the lands through which it runs; and ſo may the 
latter alſo, in any manner whatever, without the ſmal- 
leſt regard being paid to the intereſt of the inferior 
proprietors, provided only there be no waſte made of 
the water. Many queſtions have occurred in our ſu- 
preme Court, about the uſe and application of run- 
ning water, and upon attending to the import of the 
following deciſions, it is left to be conſidered, whether 
the doctrine juſt quoted from Erſkine, is to be re- 
garded as a general rule on the ſubject; or the fol- 
lowing, that every heritor on the banks of a river or 
large ſtream from its ſource to its mouth, after taking 
his own free uſe without waſte, of the water, muſt al- 
low it to follow its natural courſe. : 

In 1741 an heritor was found not entitled to place 
any machinery to obſtruct, or make any new channel 
to alter, the courſe of the water, but fruitleſs attempts 
were made in 1749 and in 1761, to prevent the upper 
heritors from enlarging and improving the machinery. 
of ,works upon rivers, although a greater quantity of 
the water was thereby exhauſted. In 1768 a pro- 
prietor was prohibited from turning aſide the current 
of a ſtream to water meadows, ſo as not to allow the 
water to. return to its former channel, yet by a former 
deciſion in the year 1761, a uſe of a ſimilartendency was 
confirmed to the enjoyer, becauſe it had been acquieſ- 
ced in for forty years together by the inferior heritors, 
and in the year 1790, another extraordinary privilege 
was eſtabliſhed upon a ſimilar title. An attempt to alter 
the channel was checked in 1791, and in another caſe 
a proprictor who had a conduit from a rivulet for his 
family uſe, was obliged to reconvey all the ſuperflu- 
ous water to its former channel. In 1792, it was de- 
cided though not without a conſiderable diviſion on the 
bench, that when the oppoſite banks belong to differ- 
ent heritors, the one is not entitled even to —_— 


canal from the river-which returns to the former chan 
nel lower down, without the conſent of the oppolite. 
heritor. Far leſs would the one be permitted to carry 
a dam- dyke acroſs the ſtream againſt the inclination 
of the other: and the party aggrieved may object to 
the improper freedoms of his neighbour although he 
feel no immediate inconveniency ariſing from them. 
Neither can the lower heritor on the ſtream make ſuch 
operations as to cauſe the water regorge on the ſupe- 
rior, although no preſent damage enſue : ſo, it was de- 
cided by the Court in the years 1744, and 1790. 
The following paſſages from ExskIxE apply to all 
rivers indiſcriminatelyj. When a river threatens. an 
alteration of its channel, by which damage may ariſe 
to the proprietor of the adjacent or oppoſite ground, 
it is lawful for him to build a bulwark, ripe munienda 
causa,' to prevent the loſs of the ground threatened. by 
that incroachment : but this bulwark muſt be ſo exe - 
cuted as to prejudice. neither the navigation nor the 
grounds on the oppoſite fide of the river. The inſen- 
fible addition which grounds lying on the banks of a 
river receive by what the water-waſhes gradually from 
other grounds, accrues by a natural acceſſion to the 
owner of the land which receives the addition. But 
if a part of one man's ground ſhall, by a ſudden inun- 
dation or torrent, be carried off and joined to lands 
belonging to a different proprietor, the property of 
that ſeparated part continues, notwithſtanding its being 
joined to another perſon's field, to be the property of 
the former owner, Erſk. 2. 1. 5. & 14. 
Ia the event of an iſland riſing, out of the water, it 
belongs to the King, if in the ſea or a public river; 
and if in a private river, it is divided betwixt the pro- 
prietors of the adjoining banks by a line drawn down 
the middle of the ſtream, ; ,_ 1 
his cloſes all we had to ſay of riyers themſelves, 
a few obſervations. remain to be made reſpecting 
Lopns. Such as are * ſurrounded by the lands 
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muſt be made and maintained entirely at the expence 
of the drainer. | 9005 
By bur prattice, proprietors adjoining to the ſea- 
ſhores, may entroach upon the ſea and fence it off as 
far as they are able, provided they interfere not with 
the common intereſt in the exerciſe of commeree and 
navigation; and there is this other material difference 
berwixt the rights of an heritor on the banks of a pub- 
lic river; and of one on the ſea-ſhore; that the latter 
wirhout the enumeration in his grant of . wreck 4 
«ware, fea and ſhore,” &c., has no title whatever 
to the ſhore within the high- water mark, or to any of 
its productions, as ſhall be afterwards noticed. Vet 
as rhe adjacent herirors cannot incroach on the rights 
of the community over the ſea-ſhores for the purpoſes 
above mentioned; neither is the King on the orher 
hand, nor his donatory, entitled to encroach upon the 
A of the heritors. This prineiple is illuſtrated 
y 4 deeiſion of the Court in 1793, ſetting afide a 
feu of a part of Leith Sands granted by rhe magiſtrates 
of Edinburgh, as the King's donatories, in fo far 
as it circumſcribed the paths made by the neighbours 
mg 1 to and from their poſſeſſions in that 


Doubts have been entertained, ſays Exskixz, whe- 
ther ſeu. green (i. e. grounds in ſome meaſure gained 
from the ſea, but which ſtill continue to be overHHñB˙Au -. 
ed in ſpring-rides,) ought to be reckoned inter regalia, 
aud he gives it #s his opinion, that they ſhould not 
becauſe by the cuſtom of Scotland, tlie ä 

8 r 
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reſtricted to the ſand over which the water flows in 
common tides, and by our conſtant practice, proprietors 
who border on the ſea, incloſe, as their, own pro 
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E ſhall now endeayour to arrange the lara re- 
1 the rights which proprietars of — 
banks of rivers have oyer the filh contained in 
STarg ſays that the right of ſiſhing for white ow 
cod, trout, perch, &c., either at ſca or in Tivers or 
lakes, is common to all, without the neceſſity of avy 
grant from the King; and BANK Ton allows the 
right of fiſhing to be common, excepting that of ſal- 
mon, without any grant from the Crown, provided it 
be exerciſed agreeably to law, B. 2. 3. 3. ERSKINE 
however (B. 2-6. 6.) ſays, that this opinion of Stair may 
be called in queſtion. Boy, in his Fuctice, of Peace, 
compares theſe opinions and gives his reaſons for con- 
ceiving ExsRIxE to be in the wrong, and that he has 
not been able to contravert the opinion of Stair that 
the right of ſiſhing ig public except in ſome, particular 
ioſtances, vol. I. t. 11. p. 340. However this point 
may ſtand, certain it is that the proprietors — 
o rivers have no excluſive right io the 

mee nor arc they ade 
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to prevent any one from angling on them excepting 
in ſo far as he treſpaſſes on their property to get to 
the ſtream. This is ſpeaking of fiſhing in general, 
the right of fiſhing for falmon, falls under particular 
regulations. * 8 

Under the reign of the fame Alexander, in whoſe 
time the right of hunting and fowling was common, 
excepting in foreſts and warrens ; all the Leiges were 
likewiſe at liberty to kill ſalmon, excepting in waters 


running directly to the ſea ; but now, even the heritors 


of the adjacent banks themſelves, are not allowed 
to kill that fiſh, excepting perhaps with rod and ſpear, 
and oppoſite to their own lands; and if they can do fo 
at all, without a ſpecial grant of falmon fiſhing from 
the Crown, it muſt be for their own amuſement only, 
or the uſe of their families. This right is nor veſted 
in the King ſo much on account of falmon being a 
royal fiſh, as owing to the value of the property; 
ſalmon fiſhings with net and coble, cruives and cur- 
rochs, being often attended with as great pecuniary 
advantages as the property of the land itſelf, are 
therefore conſidered as too high an intereſt to be car- 
ried by implication in Charters from the Crown. The 
expreſſion generally made uſe of ro convey this right 
by net and coble, is, cum piſcationibus ſalmonum, which 
carries effectually to the donee an excluſive intereſt in 
the fiſhery upon the part of the river deſcribed in the 
grant; and if the donatory is not thereby expreſsly 
reſtricted to drawing aſhore his nets on one ſide in 
articular, he is preſumed to be allowed the uſe of 
th ſides for that purpoſe, even though proprietor of 
neither; but it was determined in the 1623 that the 
oppoſite proprietors having each a right of ſalmon 
ing are entitled to draw their nets on their own 
reſpective ſides only of the river. Though the above 
be the clauſe uſually made uſe of for this conveyance, 
yet, ſays Exsk INE, (B. 2: 6. 15.) the general clauſe 
cum pizcationibur, is a ſufficient title, for W | 
ct | right 
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right to ſalmon fiſhing, when confirmed by an uninter- 
rupted poſſeſſion of it for forty years; and according 
to STAIR, (B. 2. t. 3. § 69.) this holds not only in 
freſh water, but alſo in the ſea at the river's mouth, 
where the ſalmon are frequently taken, and likewiſe 
to the taking of every other ſort of fiſh. Exsximeg 
continues, as this right in confequence of its being 
inter regalia, remains with the ſovercign after he is 
diveſted of the property of the lands on both ſides of 
the river, the Crown may make a grant of the ſalmon 
fiſhing in a river or any part thereof in favour of one 
who has no lands on either ſide. The whole eſtate of 
ſuch grantee conſiſts in the fiſhing, and this right en- 
titles him to dra his nets on the banks, without the 
proprietor's conſent, as a pertinent of the fiſhing. The 
proprietor of the fiſhing is alſo entitled to fix pails aud 
trees adjacent to the river where the water ebbs and 
flows, to' mend and dry his nets, and the adjacent heri- 
tors muſt Icave a ſufficient ſpace clear on the banks for 
_ purpoſes : ſo it was decided in 1612, and again 
1621. IF ; (4.44 a 
2 — be obſerved however, that ſuch grants are 
always without prejudice to the power of the adjacent 
heritors to fiſh for their amuſement and their own 
family uſe, immediately oppoſite to their properties: 
it was accordingly decided in 1787, that the purſuers, 
who were the contiguous heritors, have a right to fiſh 
trouts oppoſite to their reſpective properties with trout- 
rods or hand-nets, but not with net and coble, or in 
any other way that may be prejudicial to the salmon fiſh- 
ing belonging to the defender. This deciſion ſeems to 
confirm nothing more to the purſuers than the right 
which Sri affirms, in the paflage quoted at the be- 
ginning of the chapter, to be common to all ; and 
even that may be loit for cyer, according to opinions 
delivered from the bench in the above caſe, by a de- 
reliction of the right for forty years, accompanied 
with uninterrupted poſſeſſion during the whole of 


that 
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that period by the King's donatory of the fiſhings. 
Hence it would appear to be conſiſtent with our prac - 
tice, that a right to challenge trout fiſping may be ac- 
quired by the poſitive preſcription- 
Hitherto we have been treating of ſalmon fiſhings by 
rod and ſpear, or net and cohle only; the more profit- 
able modes of doing ſo by cruives, &c. are conſidered 
as rights of a higher nature ſtill, and not to be carried 
by any general clauſe. If however, this right have 
been once veſted in a ſubject, it may be tranſmitted 
from him by a general clauſe, ſuch being preſumed 
to comprehend all the privileges ot that nature poſſeſ. 
ſed by the cedent himſelf: fo it was decided in Ja- 
nuary 1776, Town of Inverneſs. It was farther deci- 
ded by the Court in two caſes determined in July 
1778, that cruive i are not incompatible wit. 
others, but that the different modes of fiſhing may be 
the ſubject of ſeparate grants, not galy.ip the fame 
river, but in the very ſame parts of it. So great ins 
deed is the royal prerogative in this reſpect, that a 
cruive fiſhing may be conſtiturgd by grant near the 
mouth of a river, though ruinous in the extreme to 
the rights of fiſhing with net and coble farther up 
the ſtream. ric "TM . 
Having now inveſtigated the point of qualification 
as it may be called, to kill ſalmon, the derail of the 
ſtatutes on the ſubject js the next object to be attended 
to. Many of theſe relating entirely to the curing and 
packing of the fiſh, come not under the compaſs of 
this work, but thoſe who wiſh to have a more com- 
plete detail, will find it in Bovo's Juſtice of Peace, 
t. 11., and likewiſe find the point inveſtigated, 
how far by our law, the right of filbing remains * 


Vet if trout fiſhing be a public right, how is this doctrine 
i compatible with the eſtabliſhed principle that no public right can be 
y  acquired-by any one excluſively, by anterrupting & perlons 
S from the uſe it for 28 | 


Chap. 1. AND FISHINGS. oi 


lic: aff that we conceive to fall to our province at 
ſent, is to arrange the different proviſions regu- 
— the time and manner of taking the fiſh, and to 
ſecure the rights of the proprietor. 
The forbidden time to kill ſalmon is from the-feaſt 
of the aſſumption of our Lady (i. e. Auguſt 'r5eh,) 
to the feaſt of St. Andrew, (40th November,) under 
— pains applicable to the layers of red fiſh enacted 
1424 c. 3 5 
1 is i eie e of the fla aughter of red Kh 10 
forbidden time, whether the 40% . wks $6 it be 
dots, to pay vol. (168. Sd. ſterling,) for his unlawy- 
without remiſſion and for the third offence 10 buy bis 
life *, 145% c. 86. Penalty of 1 cl. upon thoſe who 
ſet cteels vr any other engines, in ſmolting time and the 
Sheriff ae to y the mae 1457 90 


146 
The" unlaw for killing ſalmon in farbidden' time; or 
for ſlaying ſmoltes in -milſ-datns by nets, rhornes and 
cruives, made 10l. 168. 8d. ) for the firſt time, ao. 
for the Tecond, beſides 308. (28. 6d. ſterling,) ro the 
baillie of the royaky, 5 regality, for each offene 

before him, and tinſel of life, for the third of- 
fence ; and all privileges to kill ſuch fiſh in forhidden 
time as aforefaid, to ceaſe, until conſidered by the 
King and Lords whether they be conſiſtent with the 
common weal, 1503. 72. The Acts made againſt 


* ſeolts,' and fry of all fiſhes #n fer 
727 diudden 


* + For the life of ane man, vine times twentic kve—Por ane 
fute, ane marke. For ane tuth, twelve pennies.— For ane wounde 
of the length of ane inche, twelve pennies. For ane wounde 

under the chiithes, twelve peunies.— For ane ſtrake with tlie 
ſteiked nei, [twelve pennies. For ane ſtrake with | the palme of 
the hand, for ilk finger twelve pennies, —For ane ſtrake with the 
fute, f ' pennies. —For | blu -ſhed out of the head of 
ane Earle, nine kye, c. Kc. 5. B. 4. c. 36. 10 the end. 
Tate are_faid to be the laws of Keaneth ILL who 1 


reign A. D. 1904+ * —— 24 ** 7 122 n 
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bidden time, ratified, with this addition, that all 
Lords and freeholders: whatever, having lands next 
adjacent to the rivers and waters, where ſalmon 
are taken, ordained-to find caution in the books of. 
council, that they ſhall be anſwerable for their ten- 
ants and indwellers within their lands, and for all. 
others within their bounds, ſo far as their lands extend, 
whom: they may ſtop or let, that they ſhall not flay fal- 
mon in forbidden time, with coble, net, wand &c, or 
any oiber engine; an Earl or Lord under the pain of 
1000, merks; (551. 118. 1d. ſterling,) a Baron and 
others whatſoever, owners of waters and lands, under 
the pain of 500 marks: one half of the penalties to 
be uplifted by his Majeſty, the other half to the Judges 
contained in the former Acts “, all of which are there 
by ratified—-1 597, 261: we-donot know that this 
was ever attended to. | | 4: (48 
The laying of ſalmon in forbidden time, or of kip- 
per, ſmoltes or fik black fiſhe, at any time, to be 
held as the crime of theft to the committer ;zwhatsoever,,, 
and puniſhed as ſuch in every quality, according to the 
committer s rant and eftate, by 1600 c. 11. 
The exception in former Acts of the rivers Annan 
and Tweed taken away after the Union of the two 
Crowns by 1606, 5. The Act itſelf informs us of the 
reaſon of this exception, viz. that theſe two rivers be- 
ing in ſeveral places the boundaries betwixt Scotland 
and England, the forbearance on the Scots part of 
„the flauchter of ſalmons, in forbidden time, and of 
“Kipper, ſmolts and black fiſhe, at all times, would 
% not have made ſalmon any mair to abound in theſe 
4 waters, if the like order had not been then ob- 
4 ſerved upon the Engliſh fide. Whilk impediment. 
through the infinite mercy of God, being now, re- 
& moved &c.“ | bd; 95% 20 Abs at ering v 
Finding that the layiug of lint in lochs and burns, is 
For theſe, ſee the Acts 1503. 72. & 1535+ 6. 156. 
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not only burtful to all fiſhes breed within the ſame, and 


beſtial that drink thereof; but alſo the haill waters 
of the ſaid lochs and burns, thereby being infected are 
made altogether unprofitable for the uſe of man, and very 
noyſome to all the people dwelling thereabout, therefore, 
ſtatuted, that no perſon, in time coming, lay in lochs 
and running burns, any green lint, under the pain of 
408. (38. 4d. ſterling,) taties quoties, and confiſcation of 
the lint 3 to be applied to the poor of the pariſh within 
which the lochs and burns lie; and the Kirk Seſſion 


impowered to execute the Act, uplift the unlaws, and 
diſpone upon the lint to the weal of the poor of the 
pariſh, by 1606, c. 13. This Act with many others 


for the preſervation of the Game, is revived and rati- 
fied by the Act 1685, c. 20. 


- 
” 


Among other renewed regulations is the following, 


that millers who ſlay ſmolts or trouts with creels, or 
any other engine, or any who dams or laves, ſhall be 


puniſhable as flayers of red fiſh ; and where the tranſ- 


greſſors have no means, they are to be put in priſon, 


irons, or the ſtocks, for the ſpace of one month, upon 
their own expences; and if they have it not of their 


own, to be fed on bread and water. 


All the Acts made anent the killing of ſalmon, kip- 
per, and black fiſh, in forbidden times, and the killing 


and deſtroying of the fry and ſmolts of ſalmon, are 


ratified ; and if the contraveners be not able to pay 


the fines, that they be puniſhed corporally or by ba- 
niſhment, at the diſcretion of the judge; or if the 
delinquent be found fit to ſerve inthe recruits, that he be 
delivered to any of the Officers of his Majeſty's forces, 


for the uſe of his Majeſty's ſervice; and farther that the 
half of the fines contained in all the former Acts, be 


given to the diſcoverer, ordained by 1696, c. 33. All 
the Acts made anent the ſlaying of red fiſh, ſmolts and 


fry, again ratified and approved of, and the Judges 
therein mentioned, required to put them in due exc- 
cution, and to exact the fines without abatement, , 


F or 
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or puniſh the delinquents perſonally if inſolvent: cer. 
tifying ſuch' Judges as ſhall fail to hold Courts at 
Paſck and Michaelmas yearly, and uplift the fines or 
punifſs che delinquents, after their having been requirs 
ed perſonally to do ſo, under form of inſtrument, by 
any perſon concerned, they ſhall be liable in the ſum 
of 500 merks, (271: 158. 63 ſterling, to belong to 
the perſon who ſhall purſue the Judge ſo failing, the 
proceſſes to be raiſed before the Lords of Seſſion for 
that effect, are appointed to be ſummarily diſcuſſed; 
and the Lords are empowered to modify the expences 
of plea; beſides the penalty; and farther, the Officers 
of his Majeſty's forces are required to apprehend the 
perſons of the delinquents found guilry or declared fu- 
gitive, for their ſerving as recruits, upon obtaining a 
warrant from the Judge Ordinary for their apprehen- 
ſion, 1705. 2. This Act alſo ſtrictly prohibits and 
diſcharges the fiſhing of ſalmon from Saturday at mid- 
mghr to the fame time of Sunday. | 
It has been ſeen what the writers on our law conſider 
to be legal*qualification to entitle one to kill ſalmon, 
yet it appears worthy of remark, that not one of the 
ſtatutes excepting that about millers, in Which by 
the by, ſalmon are not mentioned, make any diſtinc- 
tion whatever of perſons, and while they do noi re. 
ſtrict this fiſhing to any particular clafs from the 3orlt 
November ro the 15th Auguſt, they prohibir all 
indiſcriminately and at every ſeaſon; from killing kip- 
per ſmoltes and black fiſh. Is it then to be inferred 
from this, that the rigtit of killing ſalmon is not re- 
ſtricted at all, but during a particular ſeaſon of the 
year ?- However ttiis may be, upon what grounds are 
the owners of the fiſhings entitled to bar others from 
fiſhing at all times, ben the King, from whom they 
themſelves derive their right, and in whoſe place they 
come, has neither prohibited any one from killing 
ſalmom during the greater part of the year, nor given 
the proprietors auy exprefs power to do fo at all? If = 
W "M8 right 


() | | 


right of killing ſalmon belong-exclufively to the King, 
and conſequently to his donatories, why has not the 
Legiſlature ſecured: the right by levelling penalties 
againſt ſuch as ſhould encroach upon it, in the ſame 
manner as it has protected the Game on thore? As 
this has not been done, allowing the right of the 
King's donatories to be exclufive, how are they to 
proceed againſt thoſe who invade it? An action of 
theft againſt the tranſgreſſor, we humbly conceive to 
be incompetent, becauſe one can hardly be ſaid to be 
robbed of what he never poſſeſſed ; and moreover, 
Exsx1jNE expreſsly lays it down. that the ſalmon when 
once caught, become the abſolute property of the 
catcher. B. 2. 4. 10. The AQ of 1600 indeed, ap- 
points the flayers of ſalmon to be puniſhed as thieves, 
but it makes no diſtindtion of perſons, a d at any rate 
applies to the prohibited ſcaſon only. 2 

There appear difficulties here which we acknow- 
ledge our inability to ſolve, and beg leave to refer to 
the conſideration of thoſe of more knowledge and ex- 
perience ; yet whatever other action may be competent 
to the proprietors of fiſhings againſt ſuch as incroach 
upon their right, there ſurely lies a common action of 
treſpaſs againſt the invader, at the inſtance of the ad- 
joining heritor, for croſſing over his lands to get to the 
Kerim; yer even this, will not apply to one filbing from 
2 public bridge or highway. With regard to the 
Act 1597, ordaining heritors to find caution for their 
tenants, although this enactment be not enforced, does 
it not ſerve to ſhew that the law conſiders the heritors 
a8 liable ta the owners of the filhings for the treſpaſſes 
of all upon their lands; and moreover as their cau- 
tionary obligation extends to the prohibited ſeaſon 
only, may it not be thence inferred, that the tenants 
may fiſh in the other ſeaſons with impunity ? In what- 
ever manner the community at large may be de- 
bane) from the enjoyment of this privilege; it 
will be recollected * proviſions of the ** 
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Act ſufficiently protect ſalmon as well as every 
other fiſh, from military violence. Ir ſhould likewiſe 
be particularly attended to, that neither the fiſhiug 
rods of common fiſhers, nor the fiſh they may have 
caught, are among the ſtatutory penalties ; the ſeizure 
of either therefore, by the owner of the fiſhing or the 
-heritor muſt be unwarrantable. | 


CHAPTER III. 


Statutes and Deciſions respecting Cruive and Still Fiſh- 
ings.——Of Salmon Fiſhings in Mill-dams, © c.—— 
Statutes regarding Mill. damt.— · F Salmon Fiſh- 
ings in the Sea and mouths of Rivers Of Oyfter 
and Muscle Beds, and other Marine Productions. 
Of White Fiſhings—— Of Royal Fiſhes.—— Gf Lob- 

er Fiſhings. Table of Offences under this head, 
and the applicable Penaliies. | 


A FEW ſtatutes regulating ſalmon fiſhings by 


cruives &c., and in particular parts of a river, 
Il remain to be taken notice of. By 1424 c. 11. 
1477 c. 73, 1563 c. 68, and 168 5, c. 20, it is ordai ed 
that cruives fet in water, where the ſea ebbs and flows be 
put away and deſtroyed for ever, notwithſtanding any 
Kae fe to the contrary, and all cruives and yares 
ſet of late, upon ſands and ſhaulds far within the water 
where they were not before, to be deſtroyed and put 
away, excepting thoſe upon the water of Solway. 
This regulation was not obeyed, but ERSKINE fays, 
(B. 2. 6. 15,) that fiſhing by cruives or zairs, where 
the ſea ebbs and flows, is abſolutely prohibited, and 
by the firſt and laſt of the above ſtatutes, thoſe ſet on 
freſh water and without expreſs infeftment of ſalmon 


fiſhing, are ordained to be deſtroyed and put _ 
ſor 


— 
- 
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for ever, and that where allowed by infeftment, - 
that each heck of the cruives be three inches wide, 


that none be allowed to ſtand in forbidden time, and that 


the Saturday's ſlope be obſerved. One of theſe Acts 
farther requires, that the mid ſtream be left free for the 
ſpace of ſix feet; and by 1489, c. 15, it was reduced 
to five feet. Tranſgreſſions are declared to be a point 


of dittay, and the penalty 5. (8s. 4d. ſterling,) for 

each irregular cruive. 3 
The Saturday's ſlope here mentioned alludes to the 
requiſite of chap. 16, of Alexander IPs *. ſtatutes, 
entitled, The law of waters, that the water ſhould 
be free ſo that no man ſhould take fiſh in it, from Sa- 
- turday after the evening Song, until Monday after 
' ſun riſing : the evening ſong in this reſpe& was deter- 
mined to be 6 o'clock, in two queſtions decided by the 
Court of Seſſion in the year 1665, betwixt the town 
of Aberdeen and the heritors of Don Fiſhings, and it 
was decided in 1765, that the neceſſity of the Sa- 
turday's lope cannot preſcribe, nor the laws for the im- 
- provement of ſalmon fiſhing be abrogated nan utendo. 
The manner of making the flope, Erxsxine informs 
us, is by pulling up the hecks of all the cruives the 

height of an ell. : 
Another requiſite of Alexander's laws was declared 
obſolete in one of the above caſes from Aberdeen, 
upon a proof being led of the practice. This curi- 
ous ordinance is, that the mid ſtream of the water 
be ſo free in all parts, that a ſwine of the age of three 
years, well fed, may turn himself within the fiream 
round about, s0 that his anout nor tail ſhall not touch 
the bank of the water. A meaſure apparently fo 
whimſical, it has been remarked, is now changed to 
five feet. | | 
The ſtatuted diſtance of three inches betwixt — 

| | hec 
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hecks of the cruives, was confirmed at the ſame time, 
and again determined in 1704, in a queſtion betwixt 
the Laird of Frnahaven and the town of Brechin, when 
it was alſo ſettled, that ſheeting the cruives, i e. put- 
ting a ſheet daubed with pitch along them, ) is an un- 
warrantable practice. ä 

It was farther eſtabliſned in one of the Aberdeen 
caſes, that the ſituation of the cruives might be alter- 
ed within the bounds of the fiſhing, provided the for- 
mer cruive dike be deſtroyed, fo that the fiſhings above 
might be in no worſe ſituation than before; and in the 
caſe of Falconer of Newton, verſus Scott of Commie/ton, 


. 201, every cruive dike was ordained to be three ells 


broad, and a foot and a half high above the water, 
as the ſtream runs at ordinary times, from the middle 
of April to the beginning of May: yet in 17 go, the 
Court found that the ſuperior heritors could not re- 
move or procure a Saturday's flop in a high dam dike 
which had been immemorially uſed by an interior heri- 
tor, although the upper fiſhings were thereby mate- 


| nally injured * In 1762, all cruives were ordained 


to be perpendicular. In 1769, the owner of a cruive 
fiſhing was prohibited from making any material alte - 
ration in their conſtruction, to the prejudice of the up- 
per fiſhings, or with a view to the improvement of a ſepa- 
rate coble fiihing of his own : and with regard to re- 
moving the cruives in forbidden time, it was decided 
in 1783, that it is not neceſlary to remove the sole 
trees, or fide posts of the cruive boxes, but that the 
removal of the hecks and ingscales, is ſufficient to anſwer 
the purpoſes of the law. Declared to be a point of 
dittay to have illegal cruives, or any ſtanding in for- 
bldden time in freſh water, under the penalty of zl. 
(8s. 4d. ſterling,) for every irregular cruive exigible 
in the Juſtice Air, (i. e. the Circuit Court,) 4489 c. 
e | Fo 

* How is this compatible with the principle eſtabliſhed in 1765, 
that the right to n Sacurday's flop CEE iran | 
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15. This Act is ordered to be enforced in all points, 
with this addition, that the receipts and aſſiſters of 
the tranſgreſſors, be puniſhed in the ſame manner as 
the principals, by 1535. 16. T9905 4 

Salmon fiſhing and other fiſhing whatſoever -prohi- 
bited in the river of Forth above the Pow of Alloa; 
on both ſides of the ſaid river, with pock-nets, herry- 
water-nets, or any other engines not expre/ly' allowed 
by law, and to the prejudice of the heritors right of 
ſalmon fiſhing in the ſaid river; and warrant granted 
to the Sheriff principal of the Shire of Stirling, Bail- 
lie of the water of Forth, and his Deputes, to ſup» 
preſs the ſaid unlawful manner of fiſnhing, and to pu · 
niſh- the tranſgreſſors by fining, not exceeding 20l. 
(11. 1 38. 4d. ſterling,) taties quoties, or impriſonment 
as they ſhall ſee cauſe, 1698, c. 3. This local ſtatute 
ſeems to be the only one in which the heritors rights 
are noticed, and it came to be diſputed whether the 
prohibition applied to interlopers only, or to the heri- 
tors themſelves likewiſe. The Lords found the Act 
to be general, and the Houſe of Peers affirmed the 
deciſion in 1763 *. 

In the 793, a Still fſbing, (i. e. by nets, faſtened to 
poles, and ſtretched quite accroſs the water,) erected 
by an heritor on the water of Leven, was removed, 
in reſpect that upon inveſtigation, the right appeared 
to be founded upon uſe and wont only. 

Rights to FisHrves on Brars, Dau-HREA PDS, ox 
Dyxzs, are always unfavourably received in law: 
yer ſuch a right was ſuſtained' in the year 17 50, the 
grant appearing to have been made in ſome of the 
old titles. 

DaAu-DykESs themſelves, have been likewiſe the 
ſubje& of ſtatutory regulations. By 1696, c. 33, in 
| | | respect 

* So far from this prohibition not applying to the heritors, we 
ſhould ſuppoſe that with regard to ſalmon at leaft, it can apply 
to them alone, if the right, of killing that fiſh in any manner, be 
eenfined)to.the King and his donatories. 
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respet.salmon fiſhing is much prejudiced by the height 
ef mill-dams, a conſtant ſlope is appointed in the mid- 
dle ſtream. of each mill dam-dyke ; and if the dyke. 
be ſettled in ſeveral grains of a river, that there be a. 
lope in each grain, except in rivers where cruives are 

ſettled, and that the lope be as big as conveniently can 

be allowed, 40 as not to prejudice the going of the mill: 
and laſtly, fiſhing at ſuch dam-dykes diſcharged, under. 
the pains applicable to thoſe who kill black-fiſh, and 

deſtroy ſalmon fry : for which ſee Act 1503. c. 72. 

_ The right to SALMON FisHING IN THE SEA, may 
be always made the ſubject of a particular grant: it 
was formerly obſerved that the general clauſe cum pis- 
cationibus, corroborated by preſcription, will confer. 
that right, and although the general rule is, that with- 
out an enumeration in the grant, of wreck and ware, 
& ſea and ſhore,” &c. the adjacent heritor has no title 
whatever to the ſhore within the flood water-mark, or 
to any of its productions, ſuch as oyſter and muſcle 
beds, kelp, &c. ; yet the uninterrupted enjoyment of 
the uſe of any of theſe articles for a courſe of forty. 
years, will eſtabliſh a right to as much of them as the 
heritor may require for his own family uſe : it was 
ſo decided with regard to the uſe of a muſcle bed, in 
*1764. 

. ſtone, coals and all other minerals under the 
ſea, and indeed all marine productions whatever, are 
ſo abſolutely at the royal diſpoſal, that they may be 
made over to one Who has no concern in the con- 
tiguous land; yet, as ſuch a right is in general moſt 
advantageous to the adjacent heritor, the grant is 
uſually conferred upon him, and this practice has pro- 
bably given riſe to the prevalent opinion, that he has 
a preferable title to it. | 

It appears to be the opinion of STAIR, p. 245 8 
60. that a grant from the Crown to WHITE FisH- 
ING may be rendered excluſive, by an uninterrupted 
poſſeſſion during a courſe of preſcription ; but it is 
conceived. 
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conceived that ſuch a right is. incompatible with that 
part of the ſtatute 1705 c. 2. which authoriſes all 
the Leiges to take, buy, and cure, herring and white 
fiſh, in all and ſundry ſeas, channels, bays, friths, 
lochs, rivers, &c. of this kingdom and iſlands thereto 
belonging, whereever they are or may be taken ; at 
leaſt, what occaſion would there have been for this decla- 
ratory enactment, had the right of white filhing been 
common, as maintained by BANK rox, STAIR, and 
Nie | s | 

In every grant of fiſhings from the Crown, there is 
always an implied exception of RoyaL Fis HES, which 
belong neither to the killer by occupancy, nor to the 
owner of the ground whereon they are caſt, but to 
the King jure coronæ. By the Leges Forestarum, all 
great whales belong to the King, and alſo ſuch ſmaller 
ones as cannot be drawn from the water to the near. 
eſt part of the land, on a wain with ſix oxen. But 
no whales have, for at leaſt a century paſt, been claim - 
ed by the King, or by the Admiral his donatory, ex- 
cepting ſuch of a ſize conſiderably larger than thoſe 
above deſcribed, ERSk. B. 2. 1. 10. 

The only other regulation we think neceſſary to 
take notice of here, is that of the Act th Geo. II. c. 
33. § 4. which enacts, that no person ſhall kill or de- 
{troy any Logs rEAS on the coaſt of Scotland, from 
the iſt June to the iſt September yearly, under the 
penalty of 5l. ſterling, for each offence, to be reco- 
vered by any perſon who ſhall inform and ſue for the 
ſame, on a ſummary complaint before two Juſtices of 
Peace of the ſhire in which the offence ſhall have 
been committed, Ir is preſumed that during the reſt 
of the year, the right is common, 1 

Though juſtices of Peace be not mentioned in 
any of the Acts excepting the laſt, they are ſpecially 
authoriſed by 1617 c. 8. to take cogniſance of every 
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oſſenet under this tile, in the trial whereaf they 
« ſhall proceed by witneſſes, by oath of partie, and 
& the; huni/hment to be inflicted, by them, ſhall be a pecu- 
e wal come, anwereble. to the circumatance of the 
« ofen/e; and the qualitie of the offenders” 
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' PENALTIES. 
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| Offence. 
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1. Whoever kills ſalmon or red Gi ge lieh ie be dane, from 15th 
Auguſt to the zoth November. Act 1424. 35. 

N. B. This crime is made theft by a ſubſequent Act, and pu- 
niſhable according to the committer's rank and eſtate, as is alſo 
that of killing kipper, ſmolt, or ſuch black fiſh at any time 3 
but by a {till later enactment, if the offender be inſolvent, he is 
ordained to be puniſhed corporally or by baniſhment at the dif. 
cretion of the judge, or to be dent to the army, if fit for the 
ſervice. 1600. 11.1696. 33. 


wegen es res o ter engines i ao ts 


1469. 37. 

3. Whoſoever ſlays n in mill - dams by nets, thornes or 
eruives. — 1503. 72. 

4. Who fiſhes in mill-dams. . 1696. 33. 


$5. Every Earl or Lord whoſe lands are adjoining to ſalmon fiſh- 
ings, to prevent his tenants &c. from * ſalmon in * 
bidden time. 
Every other heritor in the like ſituation, . 
Que. Was this Act ever attended to? | 


1597. 261, 

6. Whoever lays green line in lochs or running burns 1685. 20. 

7. Millers who ſlay mots or trous with wall or any other en- 
ne; or 

who ds dam or lave. 3 . 1 


8. Any Judge mentioned in the Ads, who (hall fail to put any of 
them into execution, when mon perſonally to do ſo. - 


1705. 2. 
9. The owner of every — — cruive ; or, 
Who allows cruives to ſtand in forbidden time; or, | 
Who obſerves not the Saturday's ſlope, or, 1489. 15. 


Who i 18 art and part in any of theſe offences. 1535. 16. 


o. Whoever uſes pock:nets, herry-water-nets, or other engines 
not expreſely allowed by law, for catching any ſort of fiſh in 
the Forth above the Pow of Alloa. . 1698. 3. 


o. Whoever deſtroys any On: from 1ſt June to 1ſt Sep- 
tember. | gth Geo. II. c. 33. 14. 


ee 5 tk <3 
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L 016 8 for each offence. - 


£ 0 16 8 for the firſt fault, Il, 196 1. 
| for deen - 


do, do. 4 8 5 


{55 11 1h for each offence, | + 
£27 15 & do. | 


Lo 1 4 do. and confiſcation of the lint. 
The ſame puniſhment as the ſlayers of red fit, 


expence, or on bread and water. 


627 12 6 and coſts of ſuing for it. 


£ $ 4 for each offence, — » 


& I 1 for each offence, or impriſonment 
ut the e Bn wt 


L 5 o o for each oſfence, . 


| ” Application. | 
One half to the King, the other helf to the | 
R Coe 

| : 

F 

5 

| „ do. 

k e do. 

One half to the Judge who ſhall cognoſce the 
| crime, and one to the informer. 

x CI do. 


| 


and when unable to pay the fines, to be im- 
priſoned for a month, and fed at their on 


1 


To the Kirk Seſſion, for the uſo of the poor of 
; the pariſh, 


To the Purſuer. 
| Half to the King, half to the informer, | 
} 
| 8 
To any perſon proſecuting- 
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CHAPTER 5 


Of mating Pigag and Icyurt———=Of tu 
Dykes and —— Marrthet, we" 


- fins on theſe ſubjelts,———The Laws for the Pro- 
eme of CRONIN: ang Incloxures when made. 


N Hs rangemem of ire under nutte, tho 


which regulate the making of Pl and Incio- 
fares, ſhall be firſt conſidered; and in the — 

the proviſions for their preſervation when made. | 
+ There are a number of ſtaraces of the 35th and 
16th centuries, requiring all heritors and tenants to 
plant wood and ſow broom in convenient places, in 
oportion to the extent of their poſſeſſions; and chile 
penaſties were exatcted from the non - obſervere, 2 

miums were held out to all who ſhould obey t 
laws. An AR paſſed fo lately as the year 166i, ſevo- 
ral of che — of which will be ſoon taken no- 
tice of, declares the grounds incloſed in terms of 
che former ſtatutes, free of all burdens and quarter- 
ing” of horse for 19 years after that date. In this re- 
& theſe ſtatutes are now obſolete, and the only one 


we know, ſtill abſolutely requiring fences to be made, 


is the 16th of Parl. 1669, ordaining that ui Juboured 
land lying on the ſides of a” Pk be fenced with dike 
. ; ; 2 and 


WAS a 4-8 LEE. . : 
\ Ce Ae eee uU. IT 
\ . 
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and ditch, or hedge, yet ſo as that no part thereof be 
within the ſtatured breadth of the roads, viz. 20 feet 
at leaſt, or broader, if they have been ſo before, under 
certification that the Juſtices will cauſe poind in a 
ſummary manner, the labourers of ſuch land, to the 
extent of 48. (i. e. Ad. ſterling,) for each ell not ſo 
fenced, to be applied towards fencing the fame *. 
When this fence is made by hedge, cap. . of 7th Geo. 
II. provides, that when found by the ſurveyors of the 
roads, to be ſo high as to prevent the high-ways from 
getting the benefit of the ſun and winds, the Juſtices 
may order it to be cut to the height of three feet above 
the bank. ESR <5 

There are ſeveral ſtatutes ſtill in force for the en. 
couragement of incloſing. Thus by 1661 c. 41, ra- 
tified by 168 5 c. 39, it is enacted, that where incloſures 
fall upon the border of any perſon's inheritance, the 
adjacent heritors ſhall be at equal pains and charge in 
building, ditching, and planting that dike which part- 
eth the inheritance. Power is thereby alſo granted to 
beritors and life-renters at fight of the Sheriff, or 
Juſtices of Peace within their reſpective bounds, to 
caſt about the high - ways to their conveniency, provi- 
ded they do not remove them above 200 ells upon 
their whole ground. Wund 8 
From theſe Acts, burgh and incorporate. acres are 
excepted, and ſeveral queſtions have occurred upon 
their import. In 1669, it was found that although 
the lands were divided by a burn, yet one of the heri- 
tors might inſiſt that there be a bike alſo, at the com- 
mon expence, but that it muſt be built in ſuch a man- 
ner, if either party demand it, as to allow the pe 
| 0 
4 * baron ws farther N _ whatſoever Few rubbiſh, 

c. or other impediments und lyi n the high - way, or 
water turned — — tek be 544 2 15 by 
the labourers of the next adjacent lands, who ſhall be ſiued. there- 
Sm by 4 he * and =—— have recourſe upon the real actor 
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of water to run a ſpace without and a- ſpace within 
Ge Set fin hom ein cht e Mobi ee, 
In 1679, it was found, that a rieighbour was lia» 
ble in the expence of building a march-dyke, in fo 
far only as he received advantage from it, becauſe he 
had not been deſired to concur in the building. 

In 1738, it was decided, that if the builder of the 
march-dyke fail to notify his intention to his neigh- 
bour, he muſt bear the whole expence himſelf; but 
if the other afterwards take the benefit of the dyke, 
he will become liable for his proportion. In the fol- 
lowing year theſe Acts were found not to apply to 
ſmall feuers who had not above five or ſix acres of 
ground: and in another caſe, that when the contermi- 
nous heritors cannot agree about the: ſort-of-fence to 
be erected, the Judge Ordinary muſt determine the 
queſtion. '. In 17 58, the following circumſtances, viz. 
that the march-dike required to be repaired, was bene- 
ficial to the purſuer alone, for behoof of whoſe lands 
it had been formerly erected by the defender himſelf 
when proprietor of both offates; that it was now 
of no ſervice to his lands, which were all unincloſed 
and ſet on long tacks, were found inſufficient to free the 
defender of the half of the expence of upholding the 
dyke: but in 1784, the defence was ſuſtained that 
the defender's property was mountainous, barren, and 
of little value, and that it would not be meliorated at 
all 8 proportion to pence of erecting the march 
dy e. 25 4 g 48 , Jo 
This claim of reimburſement is perſonal againſt the 
neighbouring heritor for the time and his heirs, -and 
cannot affect a ſingular ſucceſſor, who purchaſes the 
ground with rhe incloſures thereon. It ſhould like- 
wiſe be attended to, that the adjacent heritor is liable 
in half of the expence of planting the march fence as 
well as in that of erecting it. 

That part of the Act about turning aſide the high» 
ways, was found by the Lords in 1713, to be pot 
Ky: | | tal. 
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tual, and they determined in 1724, that the perſon 
availing himſelf of that privilege, muſt make all the 
new road upon his own charges. Ia the year 1949, 
it was farther determined on this ſubject, that this en-: 
actmert does not entitle any heritor to op up a publie 

road altogether without giving a new one, even thou 

there be already another within ao ells. 
By 1669. 17. alfo ratified by 168 5. 30, when any 
perſon intends to incloſe by dike or ditch, upon his 
march, the Sheriff, juſtices of Peace, or other Judge 
Ordtuary, is authoriſed when the ſaid march is uneven, 
or otherwiſe incapable of ditch or dike; to adjudge to 
the one or the other heritor, the ground which occa» 
ſions the inconveniency; ſo as to be the leaft prejudicial 
to eirher party; compenſation in money being given 
for what is wanted of land; and the dike. or ditch 
made along the adjaſted march, to be in all time the 
common march berwixt the landes. 
In an action brought upon theſe ſtatutes againſt the 
poſſeſſor of an eſtate ſtrictly entailed, the Lords de- 
cerned, with rhis regulagon, that the Land allotted to 
the defender falls under all the conditions of the-entail ; 
and that in cafe money ſhould be decerned to him, 
it dught to be tailaied or laid out on lands to be en- 
tailed in the ſame manner as the original eſtate: this 
caſe was determined in the year 1702, and in the 
1754 and again in 1756, it was decided, that the 
Sheriff might enforce this Act berween heritors of in- 
terjacent pieces of ground; of the quantity of ſeveral 
8 the diviſion ſuits both; for beauty and 
utility. & 2 e eehte 
Thus fur with regard to the making of Planting and 
Incloſures, we now proceed to the enumeration of 
the proviſions made for their preſervation : ſeveral of 
theſe enadments have been anticipated in the firſt 
part, and it is conceived” that ſome of thoſe which 
follow, may be alſo applied towards the better preſer- 
vatiog of the Game, as they level adllitional penalties 
not 
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not only againſt poachers but all ſportſmen Without 
exception, in certain Aitugugns, 
By 1424, 33, they who in the night ſteal green 
wood, pull. the bark off trees, or deſtroy woods, ſnall 
upon conviction pay 408. (38. 49, ſterling,) for the 
unlaw and aſſythe the party, Breakers of orchards, 
ſtealers of fruit, deſtroyers of cunningaries and dow. 
cattes, to ſuffer the like pupiſhment, Becaufe the 
wood of Scotland is utterly. deſtroyed, the unlaw“ 
thereof being ſo little; it is therefore ſtatute and ory 
dained, that the unlaw of green wood, to any one 
burning or «elling the {ame ip time to come, he gl. (8. 
Ad. ſterling): and that both in regality and royalty, 
the old uniaw far deſtreying green wood atherwiſs tand 

as before, 1 503. 71. The At 1535 c. 9, requires 
every ont to make three acres of hedges, ang hain- 
ings, for every 100]. of land of new extent he ſhall 
be poſſeſſed of. For the puniſhment of thoſe who de- 
ſtroy green wood contrary to the tenor gf this Act, 
chap. zoth of the ſame Parliament ordaing, that all 
deſtroyers of green wood and new banings, ſhall be 
proceeded. againſt in terms of the former Acts made 
there againſt, and the penalty thereof in time coming, 
be 101. (168. 8d. ſterling,) for the firſt fault, aol, 
for the ſecond, and death for the third offence; and 
failing payment, the offender to be impriſoned at the 
King's pleaſure: chap. 11th makes ſome particular 
regulations with regard to the King's foreſts, and far- 
ther enaRts, that it ſhall be Jayful for any hapop or 
other landed manj to eſcheat for his awn uſe, all 
goods of others found within his pwn haned woods 
or foreſts, By 1579 c. 84, breakers of yards or or- 
ehards, ſtealers of bees, or thoſe who pull or cut 
haned broom, ſteal, peel, or deſtroy green wood, with · 
out the good-will of the owner, are ordained tg pay 
191, to the proprietor for the firſt offence, 20l. for the 


ſecond, and 40l. (31, 68. 8d, ſtexling,) all G mn 
| * 5 
® j, 6. The penalty applicable to the offence. £ 
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get, and thoſe unable to pay, to be corporally puniſh- 
ed. The fame penalties to be inflicted upon breakers 
of dove-cots, cunningaries (coney-warrens,) and parks, 
with this difference, that the third offence is puniſhable 
with death, if the defender be unable to pay. 
By 1607 c. 3, whoever breaks down his neigh- 
bour's woods and park-dykes, fences, ſtanks or cloſures, 
to paſture within the fences, cut trees, broom, or ſhear 
graſs within the ſame, or break dove-eots or feal-bees, 
or fb within ponds, ſhall at the option of the com- 
lainer be conveened before the Privy Council, or be- 
fore the Judge Ordinary; in which laſt caſe, the pe- 
nalty not to exceed 40l. Scots: without prejudice al- 
ways to the execution of the former Acts made there. 
anent “*. ” 2 * (3.30 
In the year 1685, ſeveral people were tried capitally 
as garden-breakers, before the Court of Juſticiary, 
and condemned and executed. A -ſentence, ſays 
Boyp, which is an outrage upon law. By 1661 ce. 
41. 1685 c. 39, whoever ſhall beat down the 
hedges or dykes of incloſures, or be. found within 
the same being a ſtrarger, ſhall be holden and repute 
a breaker down thereof, and pay 51. for every fault. 
If not able to pay, he ſhall work ten days to the owner 
of the ground for meat and drink only, Item, that 
all perſons keep their cattle and goods, out of other 
people's incloſures, at all times, under the — of 
l. toties quoties, to be paid to the party damnified. 
And it is recommended to all Sheriffs & c. Juſtices of 
Peace, and other Judges whatsoever, to ſee the Acts 
put in execution, to graut proceſs at the inſtance of 
the parties damnified and to ſee r made. 
By the latter ſtatute, no perſon ſhall cut, break, or 
pull up, any tree, or peel the bark off any tree under 
the penalty of 10l. (16s. 8d. ſterling,) for each tree 
| | which 
* Would one be liable in this penalty, failing a on the 
other part, that it was for one or other of he ate conde- 
fcended on in the Act that he had contravened it? | 


„ 
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within 10 years old, and 20l. for each above that 
age. The havers or uſers of the timber of any tree ſo 
cut, broken or pulled up, are declared liable to the 
ſame penalty, unleſs they can produce the perſon from 
whom they got it. And if the perſon convicted be 
not able to pay the fine, he is to be decerned to work 
a day for each half mark of the fine, to the heritor 
whofe planting has been thus cut or broken. ten, 
that no perfon break down or fill up any ditch, hedge, 
or dyke, by which ground is intloſed ; or leap, or 
ſuffer their horſe, nolt, or ſheep, to go over any ditch, 


hedge, or dike, under the pain of ol. toties quoties ; 


whereof half to the heritor, the other half for mend» 
ing and repairmg bridges and high-ways within the 
pariſh, at the ſight of the Sheriff or fuſtices of Peace 
before whom the contravener ſhall have been pur. 
ſued. FTE 
In a proſecution upon this Act in the year 1785, 
for the breaking of hedges. in hunting foxes, (this is 


the caſe alluded ro on that ſubject in the firſt part,) the 


Sheriff decerned for the ſtatuted penalty, but the 
deciſion was reverſed by the Court of 8 where 
this ſtatute was found to have gone into deſuetude, 
except in ſo far as it bettered the Ac 162 *; yet 
upon this enactment it is, that Bovo, in his Judicial 
Procedure, gives the form of a lybel againſt the de- 
ſtroyers of trees. 1 


H - CHAPTER 


| * If there be any Act of that year on this ſubje&, it has ef- 
caped our obſervation. 5 


. 
of E 1 1 r — 
"X51, TX. n 
ATE © 9 


— i P 
_- _ of 1 9 
* n —_ = - 
I EIS — « 
hy * — Nn * 9 
7 - * * E — 


beaſt they have going on their nei 
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CHAPTER II. 
07 Poinding ſtrayed Cattle. 0/ the requiſites of the 


Ad of Herding and Deciſions on the Subject. 07 


the mode of proving the Treſpaſs and Damages. 
Pulling Bent c. on Jandl. Fences 
made in purſuance of any Aft of Parliament. 
Hou far theſe Laws concerning Fences apply 10 
Poachers. | 


Y Parliament 1686, c. 11. all heritors, tenants, 
cottars, and others are enjoined to cauſe herd their 
horſes, nolt, ſheep, ſwine and goats, the whole year, as 
well in winter as summer, and in the night-time, to 
cauſe them be kept in houſes, folds or incloſures, that 
they may not eat or deſtroy their neighbours grounds, 
woods, hedges, or planting. Contraveners are to pay 
half a merk, (75d. ſterling,) toties 2 for every 
| ghbour's ground, 

over and above the damage done to the graſs or plant- 
ing: and the heritor or poſſeſſor of the ground may 
detain the beaſts till he be paid the ſaid half merk for 


cach beaſt found upon his ground, and for his ex- 


pences in keeping the ſame; and this Act is without 
prejudice to former ones againſt deſtroyers of plant- 
ings and incloſures. ; 

This Act is generally known by the name of THe 
AcTor HERDINd, and as it is the one which is gene- 
rally lybelled upon in practice, deſerves particular at- 
tention. ERSKINE, when treating of Poindings, which 
he deſines to be, that diligence, by which the pro- 

of the debtor's moveable ſubjects is transferred 
directly to the creditor who ufes it, ſays, that the 
poinding of horſes, cows, or ſheep, found in fields of 
corn or graſs, plantations or other incloſures, by the 
proprietor or poſſeſſor, does not transfer property, 
and 
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and was intended merely as a ſpur to tenants, to keep 
a watchful eye over their cattle, and as a compenſa- 
tion to him whoſe corns &c. have ſuffered by the 
treſpaſs. The poſſeſſor of the grounds on which the 
cattle were ſeized, might, by our moſt antient cuſtom, 
carry them off, brevi manu, without a ſentence, to any 
| houſe or fold belonging to himſelf, and detain them 
there for 24 hours. If the owner of the cattle did 
not, within that time, appear and make his claim, the 
poſſeſſor might inſiſt to have a vvalue fixed by the 
ſtated appriſers of the barony, of the damage he has 
ſuffered, comprehending the maintenance of the cat- 
tle from the time they were ſeized, and might retain 
one or more of them for himself, in proportion to the 
-appriſement, reſtoring the reſt to the owner, B. 3. 
6. 8 28. N 1 +1 TR 
ErsKINE does not mention how the ſeizer ſhould 
proceed, when the damages &c. do not extend to the 
value of one of the cattle, but when it does ſo, it ap- 
pears from the paſſage above referred to, that he has 
not to apply to any Judge whatever, in order to obtain 
an indemnification, but may retain to himſelf as many 
of the cattle as he himſelf judges to be an equivalent 
to the amount of the damages pointed out by him 
to particular Officers of the bounds, and aſcertained b 
them, without the owner of the cattle being ſo muc 
as called in to witneſs the tranſaction. Such are the 
powers conferred by our moſt antient weg- upon 
the poſſeſſor of the ground, intended, ſays ExsxtNR, 
to act as a pur to tenants to keep a watchful eye 
over their cattle.” This lawyer then proceeds to 
take notice of the ſtatute now under conſideration, 
and remarks, that, though it does not give expreſs- 
ly a right of detention for the damage, yet as that 
right was competent to the poſſeſſor by our uſage 
prior to the Act, it may be ſafely concluded that 
6 the right continues in the poſſeſſor, as the plain in- 
HA „ tention 


SER LT 
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& tention of the law was, not to weaken, but on the con. 
&* trary, to strengthen the poſſeſſor*s rights.” 
Having thus endeavoured to compare the common 
and ſtatute law on this ſubject, the detail of two cafes 
will ſuperſede any further obſervation on our part. 
Gowan and Lans; were tenants of two contermi- 
nous inclofures under different proprietors, teparaied 
by a fence capable of keeping in horzes or black cattle. 
Gowan having his inclcfure under tillage, purſued 
Lang before the Sheriff for damages and penalties on 
account of injury done his corn by the defender's 
ſheep. The defender brought a proof, that he kept two 
herds who tended his ſheep night and day; and urged 
moreover, that the Act ſpecifies as its object the pre- 
ſervation of hedges, trees aud incloſures, but makes no 
mention of corn: and farther, that the penalties are 
exigible only where the cattle treſpaſſing are caught 
in the fact and detained: the Lords found the defen- 
der liable in payment of the actual damage done to the 
purſucr's corn; but not in the penalties of the ſtature. 
February 1794. es 
It does not appear whether this judgment proceed- 
ed upon the principle that the ſtatute is not applicable 
to corn fields, or that it applies only to caſes in which 
the beaſt has been ſeized in the act of treſpaſſing and 
detained: without pretending to give any opinion on 
the ſubject, we beg leave only to obſerve, chat it ſeems 
to be Easx1xz's opinion, that the ſtatute is entitled to 
a liberal interpretation in ſo far as regards the former 
rights of the poſſeſſor of the ground: at any rate, it 
ſpeciſies incloſures, and the field in queſtion ſeems to 
ll under that deſeription. The words of this part 
of the enactment are © Certifying ſuch as ſhall con- 
“ travene (in conſtantly herding their cattle, viz.), 
„they ſhall be lyable to pay half a merk zoties quo- 
&* ties, for ilk beaſt they fhall have going on their 
“ neighbour's ground, by and attour the damage done 
io the graſs or planting."* 1 
| C 
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The report of the following caſe which is of a very 

recent date, will ſerve to ſhew in what manner the trei- 

pals itſelf and the damage ſuſtai ued thereby fall to be 
ved 


W 1 088 8 
5 An heritor in the neighbourhood of Montroſe, ſeia- 
ed with his on hand, in one of his incloſures under 
corn, a horſe belonging to one of his tenants. In or- 
der to make the tenant more circumſpect ia future, the 
landlord detained the horſe, and gave in a complaint 
to the Juſtices of Peace of the diſtrict, ſtating the fact, 
and praying them to appoint two appriſers to viſit the 
field and value the damage done to the corn, compre- 
hending the expence of maintenance; and to grant 
warrant to poind * the horſe therefore, and the ſta- 
tuted penalty. _ . 2 

The treſpaſs was denied, and the purſuer offered 
to give his oath to the fact, if required. To this it was 
objected, that the defender could never be made liable 
in an alledged treſpaſs ſupported merely by the pur- 
ſuer's own oath : and to corroborate this objection, 
it was alledged ; that the horſe in queſtion had been 

ſcized and the preſent complaint brought for no other 
' purpoſe than to haraſs and oppreſs the defender. 
The Juſtices ordained the purſuer © to prove by wit- 
* nefſes, the damage done to his corns by the defen- 
5 der's horſe at the time lybelled.“ This Interlocu- 
tor both they and their Clerk told the purſuer verbally 
and extrajudicially +, evidently - implied an order of 
proof of the treſpaſs itſelf in the firſt place. 

A reclaiming petition was then given iu by the pur- 
ſuer, in which he argued, uſt, That to hold a proof of 
the treſpaſs itſelf as included by implication iu the In- 
terlocutor as it ſtood, was ſtraining the plain 1 


The word poind is applied here for ſell, and perhaps inac- 
curately, but this ak. — was rendered of no moment by 
the purſuer having given up the horſe upon caution, - 

+ The general practice of the Court is, for 3 to be 
reduced to writing, which the Juſtices eonſider and pals judgment 
on, without calling in the parties concerned or their procurators. 


62 OF PLANTING AND INCLOSING. Part IV. 


of words very unneceſſarily, for had that been meant, 
it might have been eaſily expreſſed: but 2ndly, That 
no proof by witneſſes, was incumbent on the purſuer, 
of the extent of the damages, and much leſs of the treſ- 
paſs itſelf. With regard to the damages, it was ar- 
gued, the law itſelf points out the manner of proof, 
viz. not by witneſſes, but by appriſement at the ſight of 
the ſeizer, and the preſent applicatio:. had been made 
to their Honours tanquam viri boni & - judices, to ap- 
point valuators in the room of thoſe alluded to 
by the law, ſo that the defender might have no 
pretence for objecting to the fairneſs of the valua- 
tion; and as the harveſt was at hand, it was now 
craved that this might at leaſt be done in the mean 
time, and the report to be ſealed up and lodged with 
the clerk to lie in retentis, until the point at iſſue 
ſhould be diſcuſſed. As to the treſpaſs itſelf, had the 
legiſlature meant to have impoſed any proof in ſuch 
caſes upon poſſeſſors, it would have permitted them to 
ſeize and detain ſuch beaſts only, as they ſhould find 
and could prove, were treſpaſſing on their lands; 
whereas as the law ſtands, it expreſsly authoriſes 
them wrthout any limitation or qualification whatever to 
ſeize and detain brevi manu, as the purſuer has now 
done. Moreover, as the Act of Parliament founded on, 
requires all heritors, tenants, &c. to cauſe herd their 
horses, &c. all the year round, if the defender have 
complied with this expres injunction, the herd muſt 
have ſeen the beaſt ſeized at the time lybelled on, 
and can therefore depone whether it then was 
among the purſuer's corns or not: if no herd wit- 
neſſed the tranſaction, the defender either does not 
keep one at all, or he muſt have been off his duty 
at the time, and in either caſe, it was a fair concluſion 
that the horſe in queſtion was actually treſpaſſing 
when ſeized ; that this preſumption can be redar- 
gued only by a contrary proof, either by witneſſes 
or by a reference to the purſuer's oath, which he was 
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ſtill ready to give when required; and till the defen 
der's herd ſhall be heard to depone that he ſaw the 
purſuer ſcize this horſe while not upon his grounds, 
no other mode of el can legally be impoſed upon 
him. 
The defender i in his — took no notice what- 
ever of the purſuer's arguments with regard to the 
method of proving the extent of the damages; and 
as to the terms of the interlocutor reclaimed; againſt, 
it was admitted that before permitting a proof of the 
alledged damage, one of the treſpaſs itſelf ſhould: have 
been allowed, but it was contended that on conſidera- 
tion the Interlocutor ſerves for both, as before the 
e purſuer can prove the alledged damage, he mult 
« prove the treſpaſs itſelf. T 
With regard to the burden of proof of the . ä 
itſelf, it was ſaid, that © the mode of procedure ſug- 
<6 geſted by the purſuer, is ſomewhat ſingular, for 
& he would inſinuate, that, becauſe the law allows be- 
<« ſtial to be ſeized when in the act of treſpaſling, 
eit is incumbent on the defender to prove that the 
mare did not treſpaſs, which would be to prove a 
„negative, which no law in the land ever allowed, 
„ and your Honours muſt be ſenſible that the opera- 
c tions of the Act can never be allowed to take effect, 
* until a contravention take place, which if denied 
“ muſt be proved habili modo. It is of no conſe- 
t quence whether the mare was herded or not to war- 
rant the petitioner for ſeizing her, as in caſe he can- 
not eſtabliſh that ſhe treſpaſſed, chere can be no pre- 
* ſumption that ſhe did A but chat ſhe might have 
< —— ſeized equally well in the defender's ground, 
Las among the purſuer's corns.“ 

It was urged in reply; that it is not neceſſary to 
diſpute cither the general rule of law, that no one is 
required to prove a negative, or the equity of the 
principle upon which this rule is founded, viz. that the 
law preſumes every man to be honeſt, and that, with- 


out 
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out evidence brought of guilt by the purſuer found - 
ing bis plea upon that aſſertion, the defender falls 
to be abiolved; but before applying this to the preſent 
caſe, it was neceſſary to attend to the following part of 
the paragraph in which ERsK INE lays down theſe ge- 
neralrules ; he immediately adds, (B. 4. a. $ 36, that 
all precumptiones juris, whether of this laſt kind of 
& innocence, viz.) or other preſumptions ariſmg from 
< the ſuppomion of certain facts, may be slided, not 
only by a direct contrary proof; but by contrary 
&< pregnant pretumption; for a prezumption is nothing 
& more than a conjecture, or ſtrong probability inferred 
from what commonly happens ; and all conjectures 
& built upon common events muſt loſe their force, 
© when others, cons Fae extraordinary or uncom- 
© mon occurrences, afford a ſtronger degree of pro- 
& bability to rhe contrary. Many inſtances aceord- 
“ ingly. occur, both in the Roman law and our own 
„practice, (here ſeveral deciſions are quoted,) in 

„ which the procumptions of law hawe been elided by 
more forcible prosumptions on the other fide. The legal 
„ preſumption for life, was, by a late deciſion, over- 


ruled, barely upon fame or common report: which 


* itſelf is no more than a preſumption that may be 
& elided by a direct contrary evidence.“ 

From this doctrine the purſuer inferved, that it is 
left with the Judge to weigh the whole preſumptions 
on both ſides, before he determine on which the 
preſumption of law lies; and that if in the caſe al- 
luded to by Ersk1Nns, the preſumption of life itſelf 
was over-ruled, “barely upon fame or common re- 
port: the preſumption of the innocence: of the 
defender in the preſent caſe, muſt be much more eaſily 
ſet aſide, when inflead of * bare report, the poſetive fact 
is not pretended to be denied, that the horſe in queſ- 
© tion when ſeized by the purſuer, was at liberty to 
roam at large, not being herded as the Att of Parlia- 
nent expreſily requires,” And when to this Fre 

a 
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Zaded che unlimited and are of let 
tion conferred by the. en ws $. 
the, ground in general, in caſes like che, \preſcnr,.the 
whole formed ſuch a chain, of pri dae 
that, if ever there weren Qccurren 0 x 69h 
traordinary and, uncommen 7. Ran 3 — 
pregnant, to do away the Sg ru 
founded on nothing more —— a. = ure, it N 
I in the preſeut caſe. 1 ene gh ni fy 
Bui the point is (till more: clearly elucidat wand Took if. 491 
vit was added,iniphe ee 
author, where drawing a compariſon ed — re 
. juris, and thoſe, hominis, vel e J, 
< the former are thoſe laid down. in our re or 
© eſtabliſhed. by. 5 and. deciſions; N the 
| « e daily emerge from the various ciroumſt 5 
of che lpia caſe and on en the 
a Judge, to lay more or leſs. weights accor —— 
60 the ſeveral degrees gf evidence, they carry Wit 
« them. They have frequently the force to guer- rule 4 
* prgſumprio Juris, eſpecially; when, it it of that 
t <phich, owes, it's whole Force io the of contrary 
* evidence, Thus, a deed, may be e red, farged 
< from a concurrence, of rubs tanccs tending to in- 
« validate it, notwithſtanding. the, auen. E Jaw 
& that all deeds are genuine. ke manner, was it 
contended, muſt this treſpaſs, be RO to have ta- 
ken place, from the ſtrong concurrence of circum- 
ſtances tending to ſhew it nartwithſtanding th general 
ecumptian of law in favour-of innocence. Vet as it is 
—— — Exskixx, in the caſe above mentioned, 
that the fame or common report of death 1 no more 
< itſelf than a preſumption, ——— may be ee d by diract 
« ' contrary evidence,” 10 might no Fan, the preſump- 
tion of this treſpaſs be done away direct contr 
proof; the A& of Parliament keen, requires 
owner of. the cattle to have always one witueis at 
in the Loonie of his herd 7 ſubſtantiate * aſſertion; 


but 
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Er prefamprions, it ſeemed to the purſuer, 
far as he was capable of drawing condufions from 
what ''commonty happens, as Exsxinz 


in nd from he arr — „to be 
e plain preſumption of common that a hungry 
horſe unherded, will aways prefer cating oats when 
he ean er ar chem, 20) alobllay grabs at che; dyhs 


The Juſtices agbered to their judicial intexlocutor : 
ns well as to theire explanation of it. The 
purſuer then craved, chat in order to leave neither 
party room to diſpute farther about the import of their 
order, they would eondeſcend to explain its meaning 
— ron fo far at leaſt, as to Jet it 
de known to What extent à preef was re- 
quired. The Judges peremptorily refuſed to 4 
more in the matter, whereupon the purſuer appea 
to tue Quarter Scfſions, becauſe, that — 
cumiſtances of the cafe, no proof whatever by wit- 
neſſes, was mcumbent on him; and that t — — . 
parties differed in their interpretation of the 
terlocutor, every jndicial explanation thereof was re- 
_ the lacs having been verbally and ex- 
informed, — it implies a „ by wit- 

ic treſpaſs! wal, a welk as of che damages 


the -prineiples upon 


dane 
Por We better -maderſ 


5 e eee it has 


been thought to give the pleadings at ſome 
. 
con 

n um ur in the -anfwers to the reaſons of ap- 


peal, iſt. The A8 lybelled on confers no juriſdiftion 


— the Juſtices of er Br are incom- 
Jadges in che cafe. 2ndly, An appeal is in- 

ee keen be fr there having been no deciſion 
but only an order before anſwer: but 


at any rate, rae, 30h, The "Juſtices have very muy" 
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dined the purſuer ts prove; by witneſſes, the' alladęed 


rreipam and The generat powerd confertwul 
upon Jeſtices, 76 — wore 
—— ag 5. | A caſe 4h 


Dror. v. III. wee AAL, allowing ſuch ap 
de competent, in fo fur as/ to ſtop finaþiiexeracioh 
e 
meantime if they thoaght fit, was quored to 
the te Canis © ; and wir to 
rhe third, it was uid che Juſtices of Montroſe, had no 
doubt acled wich with ſingular propriety aud wiſdom, in hav- 
— given {ſuch an extrajudicial explanation of bon 
gment in this eauſe as they would unt acknowledge 
on the beueh ; and in having peremptority refuſed 0 
give any judicial explanation of an intertocutor, which 


even the defender had agreed to be ambiguous ak 
eo the propriery of their requiring any proof whas- 
ever, by wi on the 1 


iacumbect ow him} neither the damages, becauſe, 
rſt. The mode of aſcertaining them is poinced out b 
he commer law, und he fas from auy new 
being made 3 —— ſtatute, which vu intended 
eſtabliſk the poſſeſſor's rights, it does not even tale 
any noxiee of che damages; the former m 
efiod werefore] de. aut by wine, Bue-by afp 
ment; ar the ſight 2 was meant 
to be continued. MA 24: hf: 19070 - 
- 26dly. The deende has an along'acyuicſced in tn 
argument, nor were any objections made to the inte. 
rim appreeiation which nevertheleſs was ws ent 
nor of the reef] 4 
iſt. This _ for the very puopols 
ſtrengehening che pol „does in a 
reftria the unlimited — — and detetrion 
they enjoyed by all poſſeſſors of the ground without 
exception; —— this right was meant to have 
doen confirmed along with their other privileges, cot- 
roberated by an — penalty, 


2ndly, 
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\candlye The ſtatute requircy-beſtial-to he-conſtamly - 
herdedg:xhis: having been vaglected here, the defender 
therefore,cannorbe. heard ta plead the 12 oſumption of 
ion of the. breach ef 4 Ratute, e very inten- 

tion of which he has counteracted n the eoptrary, 
— rr muſtilit on the ſide of the ap- 
pellant, from his having bern allowed to carry off the 
beaſt without any oppoſnion, as well as from the on 
cumſtanee of the defender not having kept a herd. 
Here. it was remarked: from the bench, that the ap 
pellant having thus acquired poſſeſſign; of the horſe, 
afforded fucka.. preſumpition of a 4rcſpaſs, as could 
only be redargued by: politive evidence to the con- 
trary, without Which, the ſtatuted penalty was for- 
feited ; but no. damages could be allowed cxcepting in 
ſo far as eſlabliſued by the teſtimony of v ĩtneſſes, and 
as the interlocmor appealed from requires nothing 
more, the appeal ſhould: be diſmiſſed, e. 

With. regard to the mode ot aſcertaining the damage, 
the appellant now urged: the former practice, eſta- 
bliſned by our moſt antient uſage, and tacitly confirmed 
by the ſtatute ; but this argument was over: ruled trom 
the bench, in reſpect of the-preſent practice; it was 
then. craved that the principle of the deeiſion might 
be taken down in che interlocutor, as one of the chief 
reaſons of appeal was to obtain an explanation of the 
order made at Montroſe, and the irregular one given 
there, both by the Judges themſelves as well as thro' 
the medium of their Clerk, approved or rejected in a 
* Ame Ms: "peach, "29d the appeal not 
without a diviſion on the 10 appeal was 
diſmifled /implicit er. 50. — 1 
be geld of oats cata — — now * and 
the purſuex reſtricted his claim. to the ſtatuted penalty 
and expences of maintenance of the horſe, — of 
— 4 the defender on the other hand — 

that he ought 10 be dem. with exemplary, coſts, 
Nile; nien n= nnn 
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ſeeing it had not been even attempted to bring evidence, 
either that a treſpaſs was committed or damages ſuſ- 
tained. The purſuer then ſtated what had been ſaid 
from the back at leaſt, and not extrajudicially, at 
the Quarter Seſſions, | and prayed to be heard — 
fore judgment, if the Juſtices had any heſitation in 
decerning as he required. After another month's de- 
liberation, the parties procurators were heard, and 
the following judgement pronounced, Montroſe: 8th 
« December, 1800. The juſtices having refumed 
the conſideration. of this proceſs; and heard the 
cc parties proeurators fully thereupon, they adbere to 
« their interlocutor of the twenty-ſixth day of Au- 
6 guſt laſt, (ſee page 614) and allow the petitioner to 
* prove by witneſſes betwixt and the eight day of 
January next, the tre/paſs. committed by the defen- 
cc derꝰs beaſt upon the petitioner's grounds at the time 
“ jybelled, and 7 the damages Hon to his arms, may 
certification. 

As the Court was cleared, even n of the parties pro- 
curators themſelves, when this order was made, we 
cannot ſtate the e of the Judges apo. view 
it proceeded, : 

In order that the whole ne wight return at once 
the Quarter Seſſions, the purſuer declined leading the 
proof required, decreet of abſolvitor with coſts was 
of courſe crayed for the en, and i in my Tue 
the; matter preſently reſts. 1 

Mithout preſuming to anticipate the final judgment | 
in this caſe, we beg leave to offer a few remarks upon 
its general merits in ſo far as relates to our preſent 
ſubject. If in every caſe of treſpaſs, the want of a vigi- 
lant. herd on the part of the owner of the cattle, be 
ſufficient to make bim forfeit the common preſumption 
of law in favour of innocence, and to infer a treſpaſs; 
while the ſeizer, at the ſame time, can recover dama- 
ges in ſo far oniy a8 he ſhall be able to ſubllantiate 
hem by ocular, evidence of the fact; two ien 

Sorts Caics 
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thted penalry only, with the-expence of maintenatice; 


caſes will be eſtabliſhed in the pointing of ſtrayed car. 
ile; one, in which the poinder is entirled to the fit. 


und another, in which he may recover alſo the dama- 
ges ſuſtamed: u diſtidction xhis, which, with the ut. 
moſt deference to the opinion of Judges ſo reſpectable 
28 are thoſe before whom this queſtion has been agitat. 
ed, we ſhould be inclined to think, not altogether well 
founded. It has been already noticed, that the ſtatutt 
iu queſtion, paſſed for the very purpoſe of ſtrengthen- 
ing the poſſeſſor's rights, points out no new method of 

Proof to be followed by the party isjured; and be. 
Ades, with regard to the damages, it ſhould be atrend. 
ed to, that it is not upon this enactment. at all that 
fach a claim is founded, except by implicariorf, but 


upon the uſage prior to the Ad, and which t tacitly 


tortoborates. If the former practiee then be ſup- 
ported as the foundation of a claim of damages, n 
deviate from the mode of aſcertaining them pointed 
out and regulated by the ſame uſageß 

The method thus eſtabliſhed of aſcertaining this 
poimt ſeetys of iffelf ſufficientiy to indicate that the 
ſeizer of the beaſt has no occaſion for witneſſes to 
zaſtruct the treſpaſs any more tha the extent of the 
damages, it being left to himſelf to point out to the 
appriſers the injury he has ſuſtamed. Indeed, te 
require any witneſſes on this point, when rhe anim 
has been allowed to be carried off without molefta. 
non, and the owner does not pretend be kept à herd, 
would be doing away the very e of this ſtatute, 
by putting thoſe who attend ro its injunctiens in con- 
ſtantly berding rheir eatrle, on the very ſame footin 
with thoſe who diſregard them; and conſequently, 


inſtead of enſoreing herding of catele, the poff 


cf the ground would be hid under the gricvots ne- 


eeſſuy of plating guards in every field; 'to protect it 
Nom depredations: white ow che vcher hund, vo den- 
ger ean enſue from the Halli of their neighbours, to 
22759 


thoſe 
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thoſe who herd their catile as the lam requiros ; for 
the ſeizure of heftial on the property of another is 
theſt, and the herd is at hand, either to oppoſe the 
thief, or to raiſe the hue and cry after him; Who, in 
ares, theſe caſes, muſt no. doubt free himſelf by 
che evidence. of credible witneſſes, of the ſerious ac. 
 cufation of having felonioully carried off the beaſts in 


queſtion; but if the herd allow them to be carried 


of withour oppoſition, his maſter muſt ſurely ſtand by 
the conſequencet of the negligence of the. ſervant, 
to whom he has committed the care of his cattle, 
Voder-.theſe circumſtances therefore; it is conceiv- 
ed that it is the keepers of vigilant. herds. and they 
alone, who are entitled to plead a preſumption of in- 
nocence, in queſtions of this nature; and that upon 
no other footing, can the poinding of ſtray-cattle, 
breui mane, anſwor the end propoſed by it, viz. of 
* being a pur I to koep a watchful eye over 


* their enttle, and affording à compenſation to him 


* whoſe corns, or tations haue ſuffered b 
* che treſpaſs,” ow 5 i 
This ſabjolt bas been reared of here, with ſo 
| much the more attention, as we underſtand it to be 
the general practice, of the Sheriff Court of Forfar at 
leaſt, we ave aſſured it is, invariably to require the 
of cattle found, treſpaſſing, to prove by wit- 

2s, boch che ireſpaſs and damages: this practice a 
pears to be founded neither upon the ſtatute nor th 

common law, but merely upon the acquieſcence 

— ca oak the order of /proaf exjoned them, a and 
cquenily:pot to be infited on, when the party in- 
tereſted is no longer inclined to acquieſce in it. Ac- 
cording to the uſual method of 2 upon this fta- 
cute, ſuch an appointment is no doubt proper, in order 
to ſatisfy the judge of the truth of the premiſes from 
which ir de fbaiged or. concluded, that he ſhould de- 
eern and ordain againſt the defender ; but it is left to 
the determination * thoſe of more knowledge and ex- 


0 | perience 
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perience than it becomes us to pretend to, whether fuch 
a form is to be preferred, or that adopted in the above 
caſeʒ of ſimply narrating that the beaſt was ſeized in the 
act of treſpaſſing and 1s detained for payment of the 
penalty &c. which it has been ſeen it is competent for 
the poſſeſſor of the ground to do, without any wat · 
rant of a judge; and praying only, that appriſers may 
be appointed for fixing the amount of the damages 
c.: and ĩt is farther ſubmitted, whether upon ſuch an 
application, it is competent for the judge to take any 
cogniſance of the truth of the allegation that a treſ : 
2 was committed and damages ſuſtained, as dont 
y the Juſtices in the Montroſe eaſe, and acquieſced 
in by the parties; or to do more than merely to grant 
or refuſe the prayer of the petitioner laid before him. 
It muſt be attended to however, that in every quel-+ 
tion of this nature, the poinder of the cattle ought to 
put them into a poind fold, or other place, where they 
have fodder and water, and ought recently to acquaint 
the owner, if known, that be may relieve them: if 
he act otherwiſe, he will incur the pains-of:a ſpull · 
zie, viz. reſtitution, with all the profits Which the 
injured party ſhall ſwear he has loſt by the detention: 
| ERSKINE. wie od 0 SNDET g 16.5 
We ſhall now proceed to take notice of the othet 
ſtatutes under this head. By 1695 c. zo. the pulling 
of bent, broom, or juniper off ſand hills, is prohibited. 
either by the proprietors themtelvet or any others what» 
dae ver, the ſame being the natural fenees of the country 
adjacent to {aid hills; under the certification, that the 
contraveners ſhall be liable in all damages that ſhall 
enſue, and alſo in the ſum of 10l. (168. 8d: ſterling,) 
the one half zo the informer; the other half to the 
| judge within whoſe juriſdiction, the. oftence ſhall have 
committed. This Ad mentions in its preamble, 

that the Barony of Cowbin, in Elginſhire, was en- 
tirely deſtroyed; and covered with ſand, owing; 10 
ſuch practices as it prohibits. | 00/1ralntrb wt 
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Chap. II. OF PLANTING AND INCLOSING, 3 
The laſt regulation relating chiefly to fences is that 


of 9th Geo. III. c. 29, which enacts that any perſon | 


wilfolly or maliciouſly demoliſhing, pulling down or 
otherwise deſtroying or damaging, any fence made for 
dividing er ineloſing any common, waſte or other 
lands or grounds in purſyance of any Act of Parlia- 
ment, ar ſhall+cauſe or procure the ſame to be done, 
ſhall be guilty of felony, and liable to be tranſported 
or ſeven years; but the profecution muſt be com- 
menced within eighteen months after the offence. 

As ſeveral of theſe Acts are directed againſt all per- 
ſong without exception, who leap over the dikes or are 
found within the incloſures of athers without permiſ- 
fion, it was already ſuggeſted that ſeveral of them 
might perhaps be effectually employed as farther 
checks upon poachers. The intereſt of the heritors 
alone indeed, ſeems to be attended to in moſt of them; 
but if it is the proprietor only who is entitled to pur- 
fue upon theſe ſtatutes, may not a tenant by leafe, 
have recourſe againſt his landJord in caſes of treſpaſs 
upon his fences, in conſequence of the obligation in 
his tack to be kept in quiet poſſeſſion ; and without 
fuch reſerved powers in their tacks, are the landlords 
themſelves entitled to enter the incloſures of their ten- 
ants in purfuit of game, far leſs to authoriſe others to 
do ſo, without the tenants conſent ? In England ſuch 


. 


a right is always reſerved to the landlord. ” PO OY, 
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CHAPTER III. 


Statutes and Deciſions chiefly applicable to the Preſer- 
vation of Planting and Fruit Trees ——Of Nursery 
Planta. Table of Offences ugainſt Planting and 
Incleſures, and the applicable Penalties.— Concluſion. 


A FEW ſtatutes ſtill remain to be enumerated 
relating more particularly to he preſervation of 


Planting and trees. By 1698. 16, all former Acts 


made for planting and incloſing of ground are ratified 
and approved of, 'aud all tenants and cottars are far- 
ther ordained to preſerve growing wood and planting 
upon the ground they poſſeſs, and that none of it be 
cut, broken, or pulled up by the roots, or the bark 
eled off, under the pain of 10l, Scots, (16s. 8d. 
erling,) for each tree under ten years old, and 20l, 
Scots, for each above that age; 10 be exacted by their 
matters only. | 
In two proſecutions upon this Act, both decided in 
July 1734, it was found in the one, that growing tim- 
ber cut or deſtroyed on a tenant's poſſeſſion, is pre- 
ſumed to have been ſo by the tenant, unleſs: he 
can inſtru& that it was done by a third party; and in 
the other caſc, that a great number of trees growing 
naturally. in a glen, proved to have been deſtroyed 
during the defender's poſſeſſion, were not to be com- 
prehended under the meaning of growing wood upon 
the defenderꝰ's poſſeſſion, which, in terms of the ſtatute, 
he was bound to have preſerved, becauſe the glen in 
queſtion had been in uſe to be paſtnred upon by horſe, 
nolt, and ſheep, as well before as ſince the defender's 
poſſeſſion; that theſe trees had not been preſerved in 
time bygone to be cut for ſale, and were not of ſuch 
_ as to be worthy of preſerving and ſecuring for 
ale, 


By 
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By ſtatute 1 Geo. I. Seſſ. 2. c. 18 it is enacted, that 
jf any ſhall maliciouſly break down, cut up, bark, de- 
ſtroy or ſpoil any timber tree, fruit-tree, or other 
tree, the perſon damaged ſhall receive ſatisfaction from 
the inhabitants of the town, hamlet, ville or place, 
to be recovered by way of ſummary action, as dama- 
es in other caſes of riot; unleſs the party offending 
ſhall be convicted by ſuch pariſh &c. within fix months. 
Upon complaint made by the pariſh, hamlet &c. or by 
the owner of the trees, or by any other, to two or more 
Juſtices of Peace; the offender, when convicted, is to 
ſuffer impriſonment and whipping, and is not to be diſ- 
charged till he find ſureties fox his good behaviour for 
two years. By the Act, if any perſon maliciouſly 
ſet on fire, burn or cauſe to be burned, any wood, un- 
derwood or coppice, he is to ſuffer as a wilful fire 
In the 1719, a Mr. Naſmyth proſecuted the ioha- 
bitants of the village of Water of Leith, upon this 
Act, and the Lords found the clauſe, that the in- 
e habirants of ſuch pariſh, ville &c. where trees are 
s deſtroyed ſhall be liable for the damages, rele- 
vant, to make the defenders liable in solidum, without 
relief from the reſt of the pariſh ; that the purſuer's 
tenement lies within or is apart of the ville or hamlet, 
called the Water of Leith; but that before execution 
againſt the perſons liable, competent tine ought to be 
allowed for the defenders to meet and ſtent themſelves 
for making up the purſuer's damages, and for propor- 
tioning relief to ſuch as ſhould be obliged to pay more 
than —— ſhare: and with regard to the damage done 
to that part of the purſyer's tenement not immediately 
comprehended in the hamlet, the defenders were found 
liable in golidum for theſe alſo, but with relief againſt 
the inhabitants of the whole pariſh, allowing them time 
| K before 

* A capital crime by 7 Ann, 20. 4.7 


% 


26 OF PLANTING AND: INCLOSING. Part IV. 


before execution, to meet and proportion the ſaid relief 
amongſt themſelves. 24 MU GIS PIR e 4al 1B 
In July 1743, the Lords found that fruit-trees fall 
under the Acts for the preſer vation of planting, and in 
1784, that natural and coppice wood does To likewiſe. 
In 1781, it was decided, that the proprietor of a row 
of trees adjoining to a mutual wall, is bownd to lep 
their branches in ſuch a manner as to prevent them 
from overſhadowing the ground ef the conterminous 
heritor, Trees planted ànd which have taken root 
in the ground, become the property of rhe owner of 
the ground as an nccEſſory, ERS²K. B. 2. l. 15. 
The two following ſtatutes en this head, deſerve 
more attention than all the reſt. - By &h Geo. III. c. 
36, thoſe who ſhall in the night time, ſpoil, deſtroy or 
carry away any timber- tree, or pluck up, ſpoil, de- 
ſtroy or carry away any root, ſhrub or plant of che 
value of 5s. growing in a nurfery' or ober inclosed 
ground, ſhall be deemed guity of felony, fo as to ſuffer 
tranſportation for the ſpace of ſeven years; and theſe 
who are wilfully abetting and aſſiſting, fall ſuffer the 
fame puniſhment. e e. 
Chapter 48th of che fame Seſſien enacts, that who» 
ever defaces, damages, deſtroys, or carries away any 
timber tree or part thereof, ſhall, for the firſt offence, 
forfeit ſach a ſum, not ex ceeding 20l. as to the Juſtice 
ſhall ſeem meet, with coſts ; and upon non payment, 
the offender ſhall be committed te jail, there to re- 
main till the penalty and charge de paid, but not ex- 
ceeding twelve months. A ſecond offence ſhall entitle 
the Juſtice to fine the offender not exceeding gol. and 
to commit him to priſon until the fine and coſts be 
paid, but not exceeding eighteen months. The third 
offence declared felony; and the Court in which the 
crime is tried, is empowered to tranſport the: felon to 
America for ſeven years. - Thoſe who ſpoil, deſtroy 
or carry away any root, {hrub or plant, from nurſeries 
er 


Clap III. OF PLANTING AND INCLOSING. yy 
dy vther cuitivtet lund, Mall forfeit for the firſt offeßce, 
a ſum not exceeding 408. beſides coſts of ſait: for the 
ſecond ffence, not exceeding 5l. The third offence 
to be felony, with Po. of tranſportation for ſeven 


years. Thoſe who ſpoil, damage or deſtroy, any kind 
of underwood, poles or sticks of wood, green ſhrubs, or 


young trees, or carry away the ſame, or have in their 
custody any of the above particulars, without giving 
a satisfaftory account how they came by the game, ſhall 
forfeit, for the firſt and ſecond offences, the ſame as 
the ſpoilers of roots &c. above mentioned, and for 
the third offence be «deemed and puniſhed as incor- 
rigible rogues. This puniſhment is confinement to 
hard labour in a houſe of correction for any term not 
_ exceeding two years nor leſs than fix months, and 
whipping in ſuch manner and at ſuch times during che 
confinement as to the judge ſhall ſeem proper? ſee 

- Boyd's Juſtice B. 1. 7. ERsk. 4. 4. 39. makes it death 
but that is in terms of an old ſtatute now probably 
obſolete. | 

Every offence againſt this AR, it is thereby enacted, 
may be proved by the oath of one or more credible wit- 
neſſes before any one Juſtice of Peace. Where the for- 
feitures are not paid down upon conviction, the offender 
may be committed. to hard labour for one month upon 
the firſt offence, and to be once whipped ; for three 
months for the ſecond effence, and to bethrice whipped. 
It may have been obſerved however, that the period 
of impriſonment is —— in a former part of the Act, 
in caſe of non payment of the pecuniary penalties ap- 
plicable to the offences it firſt particulariſes. 

The Act 1617 c. 8. confers the ſame powers on 
Juſtices of Peace for the execution of the laws 
under this title as it does with regard to thoſe relating 
to fiſhings, for which ſee page 49, and here, we ſhall 
cloſe this book of quotations, with that well known 


one 


| —— = X * * 
| 3 * 1 
ne 


1 1 1 

= 8 dre En alk ob 
33 1 1 

. 11 = 1 


75 OF PLANTING AND INCLOSING. Part IV. 


one from Hor ac, the firſt part of which in particu- 
lar, we beg leave to addreſs to every one who ſhall 
have taken the trouble of peruſing theſe pages: 


Vive, VALE ; $1 QUID NOVISTI RECTIUS 18ris, 
CANDIDUS IMPERTI ; $I NON, HIS UTERE MECUM. 
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of OFFENCES AGAINST = THE LAWS or 1 
APPLICABLE P] 


— 


0 


|  Ofence. 
1 peeling or deſtroying green wood, or bees © path 
Kee be hained broom; or, 8 
reaking yards or orchards, 5 AR 1579 c. 84. 


here are ſeveral prior AQs on this ſubject taken notice 
25 5» but their proviſions a are entirely ſuperſeded by ſub· 
u 


In on pa 
' ſequent 


2. Whoever breaks down his neighbours woods and park dykes, 
| fences, ſtanks, or cloſures, to paſture within the fences, cut 
trees, broom or ſbear graſs within the ſame. 1607 c. 3. 


3. Whoever beats down the hedges or dikes of incloſures; or, is 
found within the ſame being a i flranger. 1661 c. 41.—1685 C. 39. 


ä 4. Whoever keeps not his cattle and goods out of other people's 
incloſures at all times. 1661. 41.—1685. 39. 


5. The cultivators of W land fg 
ways, not fenced with dyke and or hedge. 


6. Whoever cuts, breaks, or pulls up any tree, or pc the bark 
off any tree; or, 


7. Who has or uſes the timber fig Gen farcur &c., unleſs he 
produce him from whom he got it. | 1.5685. 39- 


8. Whorrer breaks down 0 fills up any ditch, hedge, uin, 


ground; or, 
ein en lars 3 over an 
who boar fo = ©1685, 39. 
9. Whoerer herds not his cattle the whole year round ; or, 
Who does not keep them in houſes folds or incloſures in the 


night-time ; for every bealt going in his neighbour's ground, 
without prejudice ww former Acts. | 1086. 11. 


10. Whoever pull; bent, broom, or juniper off ſand-hills, whether 
the proptietor or any other perſon. 1695. 30. 


11. Whoever wilfu or maliciouſly demoliſhes, pulls down, 
or otherwiſe deſtroys or damages any fence dividing or in- 
cloſing any common, waſte or other lands or grounds i in pur- 
ſuance of any Act of Parliament; or, 

gth Geo. III. c. a9. 


Who ſhall cauſe the ſame to be done. 


12. Where growing wood and planting is cut, broken, or pulled 
up by the roots, or bark omg the tenant on the ground 
where committed: . 1698. 16. 


13. Where e timber tree, res or other tree ſhall be mali- 
. ciouſly broken down, cut up, barked or deſtroyed ; unleſs 
the offender be convicted by the town village, or pariſh &c. 
within fix months. 1 Geo. Sell. 2. c. 18, 


1 W 
5 town, village, , get of the Henn 
an other perſon, Didem. 


15. Whoever maliciouſly ſets on fire, burns or cauſes to be burned 
any wood, underwood or coppice. Thidem. 


16. Whoever, in the night time ſpoils, deſtroys or carries away any 
timber tree, 'or plucks up, ſpoils, '&c. any root, ſhrub, or 


3 2 ground ; or 
whe wilfully abetts and an in 0 : 


Geo. III. 36. 
| Whoever defaces, bee tim- 
5 vere, ray ur rl ; ac Geo: Il. . 
18. Whoever {| 


deftroys, or ſhru or 
plant 2 or A 22 . 2 


— . — 
ſticks of wood, green ſtubs or young trees, or carries 

away the ſame ; or, 
Whoever has in his cuſtody any of theſe articles, without being 
able to give a ſati account how he came by them. 


1 


1 669. 1 6. 
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PLANTING Anp ] , INCLOSING, AND THE. 


- PENALTIES. 


Ss 


— We | Application. | ade 
for firſt h il. 138. ad. for | 
d, 31. 6s. 8d. for the 3d. befide : & 6 
and failin ent, co | | 
ks een - i] To the party injured. £5 
| | 1 
$1. $6. . "4 * 
each fault; rn. ten | | 
k * meat and cg do. 
bor each offence. | To the party injured. 
for each el. - * | Towards fencing the ſame, 
each tree under ten years old, N 
for every other tree; failing cf 
e e ee We," 
To the Party injuxed. 


for cach offencc. 7 


for each offence, beſides damages 
nces of maintenance till paid. 


for each each offence, and all da- 


at ſhall enſue. 


7 


N 
, ſeven youy 


per tree under ten years old, il. 
for every other. 


of damages ſuſtained by the town, 

or place &c. | 

mpri and whippi and not 
harged till he find — ſor 

behaviour for two years. 


i fr rae 


20l. and coſts for firſt 3 nor 
do. for ſecond, felony and tranſ- 
for ſeven years, for the third. 


and coſts for firſt offence; 5l. for 
d, felony &c. as above, for the third, 


for firſt and ſecond offence, and 
ent in the houſe of correction for 
od not exceeding two years, and to 
© oy time, at the diſcretwn 
the third tranſgreſſion, 


Table Third. 


| 


Half to the Haber, half for * bridges 
and en within the pariſh, 


"x 


To the party injured, 


| Half to the informer, half to the Judge who 


convicts, 


To the landlord. 


To the party injured, 


To the King 22 
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Corrections and Additional Remarks: | 


Page 8th line 3oth, for extended read extend. 
Page 10th line 1ſt of the argument, for Poacher who, 

Poachers who. wed 
Page 12th add Nor x, after the detail of the proviſions 

of the Act 1707. 13. "OLE 

£ The Act of 1621 fixing the qualification, is ſurely 
included in this general. ratificaton, nor is any part of 
that ſtatute directiy revoked or altered by this; yet the 
power of licenſing common fowlers by a ſubſcribed 
warrant is here mentioned as already eſtabliſhed and. 
inherent in every proprietor with regard to his own - 
grounds I I have not been able to diſcover any inter- 
vening regulation on the ſubject, conferring this pri- 
vilege on heritors ; ſhonld preſume therefore, either 
that the Act of 1621 was never ſo literally interpreted 
as to take from landlords the power they then enjoyed 
of licenſing others to hunt on their eſtates, or that the 
power alluded to in the ſtatute of 1707 muſt be con» 
ſidered as applicable only to the appointment of Game- 
keepers, who, it ſhould be recollected, are authoriſed 
to kill Game ſolely for the uſe of the heritor. At 
any rate, it appears clear notwithſtanding the general 
expreſſion of this Act, that as the right of killing 
Game at all in one's own riglit, is confined to the pro- 
prietor of a plough- gate, ſuch an one alone is entitled 
to give another a licence to do ſo. 
Page 15th ad line from the bottom, for oaths read con- 

Feſſiont. „5 

07 In part of the impreſſion of the Table belonging 
to Part I. the penalty of NY 24 and its application, 
are confounded with thoſe of NY 25. | 
Page 27 line 3d. for rabbet read rabbit. 
Page 34 line 3d. for locks read lochs. 
Page 45 line 2d. dele that. | 


y 


| Page 61 


" 


Corrections and Additional Remarks. 


Page 61 line 21ſt. for alledged read inſinuated. | 
Page 68 line gth. from the bottom, for approved read 

approved of. | | 

oF Page 70. It is not the claim of damages but the 
right of detaining the beaſt for theſe damages which is 
founded by implication only on the Ad here alluded to, 
conſequently the concluſion drawn from that ſtatement 
is falſe ; but it is thought that the reaſoning will be. 
equally applicable when this miſtake is corrected and 
the paſſage read thus; ſrom the end of the 12th line, 
and bęſides, with regard to the damages, it ſhauld be at- 
tended to, that it is nat upon this enactment alone that 
ſuch a claim is founded, but likewiſe upon the uſage prior 
to the Adt, zubich it carraborates. If the farmer prac- 
tice then be continued as the foundation of of a claim of 
damages, why deviate from the made of aſcertaining 
theſe damages regulated by the ſame uſage, the more es- 
pecially when no ather method has been ſince pointed oui. 

cr As this Act is without prejudice to former ones, 
that of 1661 c. 41, ſeems to merit particular atten- 
tion: fee Table III. NS 4. | | 


